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Chairman Lehne,

Distinguished Members of the European Parliament,

Ladies and gentlemen,

 I would like first of all to thank you for inviting me on behalf of BUSINESSEUROPE to 
present the views of European business on the future patent system in Europe and in 
particular the unitary patent protection and the jurisdictional patent system. 

 Allow me to briefly say a few words about BUSINESSEUROPE: BUSINESSEUROPE’s 
members are 41 central industrial and employers’ federations from 35 countries,
representing all industry sectors and working together to achieve growth and 
competitiveness in Europe. We represent more than 20 million companies and more 
than 90% of these companies are SMEs.

 In our view, a strong, well-functioning and cost-effective patent system is a key 
economic tool indispensable to companies to stimulate more R&D spending. 

 Very often it is argued that the patent system is a tool that only benefits larger
companies and brings no benefits to SMEs. We do not share these views. SMEs also 
benefit from using the patent system, even though it is not always easy for them to 
access the system. A survey conducted in France in 2004 among SMEs having filed at 
least one patent application in a period of reference showed that for 59% of SMEs 
patent filing represented a regular activity and was not a one-off. In addition, for 
more than half of the SMEs R&D represented an important part of their activity and 
only 10% of SMEs reduced their R&D investments in the years following patent 
filing. The income from the commercial exploitation of their inventions and licensing 
enabled financing of new R&D. For the larger size SMEs, the prime objective is to 
obtain protection, whereas for the smaller ones, the driving force in filing for a patent 
is the financial-added value of the invention. For three quarters of the SMEs, the 
impact of filing a patent was positive and in particular for almost half of them it had a 
positive impact in opening new international markets.  



 This is why the recent decisions by EU Member States to create a unitary patent right 
are a major step forward. We support this development and hope that the current 
momentum will be maintained and lead to adoption of a unitary patent title that fully 
meets the needs of companies in terms of quality, cost-effectiveness and legal certainty 
and will be available to all European companies of all sizes. This position is not shared 
by the Spanish member federation of BUSINESSEUROPE. 

 BUSINESSEUROPE supports that the unitary protection is based on the existing 
European patent structure and there is no proposal to amend the European Patent 
Convention (EPC). We welcome the fact that this approach is approved in the draft 
report prepared by Mr Rapkay on the proposed regulation creating the unitary patent 
protection. 

 BUSINESSEUROPE would like to see the provisions relating to substantive law on the 
effects of patents currently in the Commission proposal on the creation of the unitary 
patent protection moved to draft agreement on the jurisdiction where they belong, 
alongside the provisions of the EPC regarding validity. The provisions of Articles 3 and 
12 of the proposal should suffice to define the unitary protection.

 We support the setting up of a Select Committee comprised of representatives of 
participating Member States to supervise the execution of the tasks entrusted to the 
EPO and fix the level of renewal fees. 

 The level of the renewal fees for the European unitary patent will be key for its 
affordability. BUSINESSEUROPE believes that the level should be sufficient to ensure a 
sustainable operation of the European Patent Office (EPO). At the same time, it has to 
remain low enough for the European unitary patent to remain competitive with the 
current European patent for those industrial sectors for which the current average cost 
corresponds to a limited number of EU countries.

 For European business, however, the unitary patent is only one piece of the total 
package. We believe it is essential that the patent jurisdiction is in place when the first 
European unitary patent is granted, a point also endorsed by Mr Rapkay in his draft 
report. 

 BUSINESSEUROPE supports the Commission proposal on the applicable translation 
arrangements, with the exception of our Spanish member federation. 

 The high quality of automatic translations that will eventually be available, for information 
of the public, free of charge, at the time of publication of the application and later when 
the patent is granted will be key for the success of the system and will benefit particularly 
SMEs. 

 Member States have now resumed work on the third element of the patent package, the 
jurisdiction. Work is based on a draft international agreement to create a common patent 
court only among EU Member States. We support this approach. 



 European business has been calling for a very long time for a common patent court 
system for Europe to do away with the current unacceptable situation of different rules, 
different procedures, different decisions and exacerbated costs for litigating European 
patents. This is not what Europe needs

 We cannot agree, however, with the idea of building the jurisdiction system on national 
courts along the lines of the Community trademark jurisdictional system even for a 
transitional period or on a specialized chamber attached to the Court of Justice for 
patent matters. These alternatives would not provide companies with the necessary 
time- and cost-effectiveness, specialization and expertise required to deal with the highly 
technical issues involved in patent litigation.  

 As indicated by the Polish presidency, there are three types of issues that are raised in 
the context of those discussions: the compatibility of the chosen option with the Treaties 
in view of the opinion of the Court of Justice of last March and the compatibility of the 
draft agreement with the acquis in particular the Brussels I regulation and the Lugano 
convention. These two issues are addressed by Member States with the support of the 
Commission and we understand they are on their way to being solved. 

 Regarding the concept of judges of different nationalities working together, it should be 
remembered that Europe experienced a similar situation in the 1970’s during 
discussions concerning the creation of the EPO : choice of language and examiners with 
a high level of experience (Germany, Netherlands …) while other countries had no 
examination experience (France, Italy …)

At that time, education programs were put into place in order to educate less 
experienced examiners and also to train them in the languages they did not know.

During the first year of existence, there were discrepancies between examiners 
depending on their nationality but today, nobody cares about the nationality of an 
examiner as they all have the same competencies and they examine patents exactly the 
same way.

Technicians and judges have something in common : a European nationality and a 
brain, consequently, what has been possible for technicians should also be possible for 
judges.

 The third type of issues goes to the content of the agreement. In our view further work is 
needed here on essential issues such as the financing of the future court, the duration 
and the conditions for termination of the transitional period, the provision of incentives to 
create regional chambers in order to move quickly towards a truly European system, 
among other important issues. 

 BUSINESSEUROPE looks forward to continue working with the Polish presidency and 
all Member States towards improving the draft Agreement in a way that will deliver a 
jurisdiction system which fully meets the needs of companies. It must be kept in mind 



that patent litigation is an economic issue involving the competititiveness of companies 
which will enjoy the strengths and suffer the weaknesses of the court system. It is 
important therefore to look at the needs of the business more perhaps than at those of 
other players in the system.

 I thank you for your attention. 
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