
Session IV,  

Detention of asylum seekers and irregular migrants 

 

Minister, Chairperson, ladies and gentlemen, 

Once again on behalf of the Parliamentary Assembly of the Council of 

Europe, I am grateful for the opportunity to address you on this subject. 

 

This is so for three reasons. 

The first is because I am a member of an Ad-hoc Sub Committee of the 

Assembly dealing with large scale arrivals, reception and detention 

conditions. This year I have visited Lampedusa and the camps on the 

Turkish Syrian border.  

 

The second reason is because tackling the issue of detention of asylum 

seekers and irregular migrants has been a priority for the Assembly for a 

number of years. 

 

And the third reason is that within the Council of Europe there is a 

substantial body of rules and standards dealing with detention which bind 

both Council of Europe and EU member states. Along with these standards 

there is a performing system to identify shortcomings (including the 

European Court of Human Rights, Committee for the Prevention of Torture, 

Commissioner for Human Rights and the Parliamentary Assembly) 

 

Detention of irregular migrants and asylum seekers has increased 

dramatically over recent years. 
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In the UK for example the capacity has increased ten-fold since the early 

90s, in France the capacity has increased from 739 in 2003 to 1,724 in 2007.  

 

Increase in the use of detention is not due simply to increasing flows of 

asylum seekers and irregular migrants. States are increasingly choosing to 

detain and also holding detainees for longer periods of time. The Returns 

Directive has made this easier with its 6 month detention limit extendable to 

18 months under certain conditions. This has unfortunately sent a message to 

States that lengthy detention is acceptable. 

 

However we have to ask ourselves whether it is necessary to lock up such a 

large number of persons, and if so, is it necessary to lock them up for such 

long periods of time? 

 

The starting point under international law is clear. Detention should be the 

last resort, not the first. 

 

Furthermore the situation is different in relation to asylum seekers and 

irregular migrants. Under the 1951 Refugee Convention asylum seekers 

should not be detained solely on the basis of lodging an asylum claim or for 

their illegal entry or presence in a country. 

 

We should never forget that immigration detainees have not committed any 

crime yet they are often held in conditions worse than those for criminals. 
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Minister, Chairperson, Ladies and Gentlemen, 

After this introduction, I would like to give you three principles on detention 

distilled from the Parliamentary Assembly’s Resolution 1707 (2010) on 

Detention of asylum seekers and irregular migrants in Europe (available in 

the room). These principles will allow a full discussion on the challenges we 

face in discussing this issue. 

 

First: Detention should be the last resort. We should first be looking at 

alternatives to detention before deciding if detention is appropriate. 

 

Second: If detention is considered, it must be in line with international law 

which strictly limits when detention may be used. Greater clarity is needed 

of international law on this issue. 

 

Third:  If detention is ordered, persons should be kept in suitable facilities 

with appropriate activities (detention regime). 

 

I hope that other speakers will go into more depth on the issue of alternatives 

to detention, even if it is a subject which has still not been explored 

sufficiently. 

 

Let me however say a few obvious words about WHY alternatives; 

 

- Alternatives to detention are much cheaper. In Canada for example a 

bail program cost 12 to 15 Canadian Dollars a day, whereas detention 

cost 175 Canadian dollars a day. 
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- It is not just economic cost involved, but human cost. The suffering in 

detention and psychological damage can be great. Once again, I 

should mention we are dealing with persons who are not criminals. 

 

It is interesting to note that the Stockholm Programme refers in particular to 

the need to look into the issue of alternatives to detention. However this is in 

relation to prison detention and not in relation to asylum seekers and 

irregular migrants. Once again it looks like we favor less, persons who have 

committed no crime. 

 

Again, if detention is considered, it must be in line with international law. 

While the European Convention on Human Rights helps it is far from a total 

panacea and greater clarity is needed of international law on this issue. 

Under the ECHR detention may only be used for the specific purpose of 

preventing an unauthorised entry or with a view to deportation. 

 

To however understand the full limitations is much more complicated and 

needs to take into account the case law of the European Court of Human 

Rights and also the position under other international law instruments. 

 

In 2004 and 2005 we could talk of unexpected arrivals of irregular migrants 

and asylum seekers. Now we know we can expect arrivals….. We did not 

expect the Arab Spring and arrivals from North Africa, but the numbers are 

not outside what Europe has been called to deal with in previous years. 
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We need to be ready for these arrivals with appropriate reception and where 

relevant, detention centres which are equipped for the task and length of 

reception / detention.  

 

What may be adequate for one or two day’s reception or detention will not 

be adequate for several weeks, months or longer.  This for example was the 

problem when I visited Lampedusa before the summer. The main centre well 

set up for short term reception but clearly inadequate for detention and 

returns. 

 

The returns directive (see Appendix II) has relevant provisions, about 

detention conditions, so does the Council of Europe 20 guidelines on forced 

return (see Appendix III). They are however not sufficiently detailed to allow 

a Director of a Detention Centre know what is expected of her or him. 

 

This is the reason why the Assembly came up with “15 minimum standards 

of conditions of detention for irregular migrants and asylum seekers” and 

asked the Committee of Ministers to prepare European rules on conditions of 

detention of irregular migrants and asylum seekers. These would then 

supplement the European Prison Rules which are one of the Council of 

Europe’s major contributions in this field along with the European 

Committee for the Prevention of Torture (CPT). 

 

In 2012 work will begin on preparing detention rules which will cover both 

“legality aspects” and “conditions”. There will be a need to coordinate with 

work within the EU on a Common European Asylum System. 
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Minister, Chairperson, ladies and gentlemen. 

 

Let me sum up as a national politician in Europe and as a member of the 

Parliamentary Assembly of the Council of Europe. 

 

We must look at alternatives to detention.  However, let us ensure that if we 

lock people up for immigration reasons that the conditions are humane and 

acceptable and let us make sure that we are not locking up people who 

should not be locked up.  
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APPENDIX I 
 
Extract from the detention of asylum seekers and irregular 
migrants in Europe, Committee on Migration, Refugees and 
Population, Rapporteur Ms Ana Catarina MENDONÇA (Portugal, 
Socialist) Doc. 12105, 11 January 2010 
 

Principle VI: Detention shall only be used when necessary 

32.       The Committee of Ministers has agreed on three separate occasions that 
measures of detention of asylum seekers should only be applied after a careful 
examination of their “necessity” in each individual case.104 This has been 
reiterated by the Commissioner for Human Rights, the CPT, UNHCR, the UN 
HRC (which is the treaty body responsible for the interpretation of the ICCPR), 
the United Nations Working Group on Arbitrary Detention, the European Union105 
and civil society groups. Article 31 of the Geneva Convention stipulates that any 
restriction on free movement of asylum seekers must be necessary.  

33.       There would appear to be general agreement that it would in exceptional 
circumstances be necessary to detain an asylum seeker or irregular migrant in 
order to: 

– verify their identity (for example, where identity is disputed, where the person 
concerned is carrying fraudulent documents or has no documents and there is an 
intention to mislead or a refusal to co-operate);  

– determine the elements on which the claim to refugee status or asylum is 
based (for similar reasons as the above – for example, to deal with lack of co-
operation with the authorities).106 Alternatively because there is a risk that 
otherwise the evidence might be lost (if there is a risk of the individual 
absconding) or that there will be an interference with evidence);107 

– deal with cases where asylum seekers and irregular migrants have destroyed 
their travel and/or identity documents or have used fraudulent documents to 
mislead the authorities of the country of refuge; 

– protect national security or public order (for example, where the asylum seeker 
or irregular migrant has criminal antecedents and/or affiliations which are likely to 
pose a risk to public order or national security or where a person is under 
criminal investigation, or is likely to abscond with a view to take up illegal 
residence in the territory of the state or that of another state).108  
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34.       In relation to asylum seekers, it is clear that detention for these four 
purposes would be for the preliminary interview only and not for the entire status 
determination procedure. Whilst there is general agreement that there must be 
an element of necessity, there is less unanimity as regards what necessity 
actually means. The spirit of the UNHCR detention guidelines make clear that a 
person may be detained in order to determine within the context of a preliminary 
interview the elements on which his application for asylum is based which in the 
absence of detention could be lost. Thus, unless the above tasks are impossible 
to carry out without detaining someone, then a person should not be detained. 
Therefore, the above principles in no way sanction detention for the whole of the 
asylum procedure, even if it the authorities take the view that the application may 
be decided reasonably quickly using accelerated procedures. 

35.       The Court has previously declined to endorse the necessity principle 
under the second limb of Article 5.1.f. The Court recently confirmed that “Article 
5.1.f does not demand that detention be reasonably considered necessary, for 
example to prevent the individual from committing an offence or fleeing. Any 
deprivation of liberty under the second limb of Article 5.1.f will be justified, 
however, only for as long as deportation or extradition proceedings are in 
progress. If such proceedings are not prosecuted with due diligence, the 
detention will cease to be permissible under Article 5.1.f (Chahal, cited above, 
paragraph 113).”109 In the only case in which the first limb of Article 5.1.f was 
considered, the Court found that it would be artificial to apply a different 
proportionality test to cases of detention at the point of entry than that which 
applies to deportation, extradition or expulsion of a person already in the country. 
However, that was decided with a substantial dissent of six votes.  

36.       As indicated above, while the necessity principle has been endorsed and 
developed by many actors, the Court still needs to incorporate it fully into its case 
law. Failure to do so would be questionable from the standpoint of international 
human rights law (because the ECHR must be interpreted fully in line with it).110 

37.       The rapporteur notes that in relation to children, the necessity principle 
should be overruled in favour of the best interest of the child. 

Principle VII: Detention shall be proportionate to the objective to be 
achieved 

38.       Detention must be proportionate to the objective to be achieved.111 The 
proportionality principle traditionally requires a fair balance to be struck between 
the individual’s right to liberty and interest of the democratic state.112 In essence, 
the proportionality assessment involves looking at the justifications put forward 
for the detention – its purpose, aim or necessity. Therefore, there is some 
overlap with the principles set out above. Some of the legitimate justifications for 
the necessity of detention have been established by the UNHCR and may give 
rise to a finding that detention is proportionate in an individual case.113 
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39.       However, in the view of the rapporteur, some of the broader (and 
therefore illegitimate) grounds put forward by states for detention (including that it 
is a response to the “reasonable requirements of immigration control”, or for 
“administrative” purposes such as the speedy processing of asylum claims) 
would render detention disproportionate. Clearly, such reasons do not even 
touch upon the individual grounds for detention which the state is required to 
provide, for example, risk of absconding, danger to public order, need to 
establish identity or basis of the claim. Hence the proportionality standard 
requires that the detaining authorities provide relevant and sufficient reasons for 
the necessity of detention in each case, in the sense that less intrusive measures 
would not suffice, and which show the measure to be proportionate to the aim 
pursued.114  

40.       In light of the above, detention which is automatic or mandatory would 
offend the proportionality principle because it is a blanket immigration-control 
response. It is using a sledgehammer to crack a nut and this makes it 
disproportionate. The measure is applied regardless of the individual need to 
detain and there is no opportunity even to balance the interest of the individual 
and the state. In striking such a balance it is clearly necessary to look at the 
whole range of detention circumstances including for example the necessity or 
arbitrariness of detention. The length of detention may also be a relevant factor in 
striking such a balance (because prolonged detention may be considered 
disproportionately long).115 
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Appendix II 
 
Returns Directive extract on detention 
 
 
 
CHAPTER IV 
DETENTION FOR THE PURPOSE OF REMOVAL 
Article 15 
Detention 
1. Unless other sufficient but less coercive measures can be 
applied effectively in a specific case, Member States may only 
keep in detention a third-country national who is the subject of 
return procedures in order to prepare the return and/or carry 
out the removal process, in particular when: 
(a) there is a risk of absconding or 
(b) the third-country national concerned avoids or hampers the 
preparation of return or the removal process. 
Any detention shall be for as short a period as possible and 
only maintained as long as removal arrangements are in 
progress and executed with due diligence. 
2. Detention shall be ordered by administrative or judicial 
authorities. 
Detention shall be ordered in writing with reasons being given 
in fact and in law. 
When detention has been ordered by administrative authorities, 
Member States shall: 
(a) either provide for a speedy judicial review of the lawfulness 
of detention to be decided on as speedily as possible from 
the beginning of detention; 
(b) or grant the third-country national concerned the right to 
take proceedings by means of which the lawfulness of 
detention shall be subject to a speedy judicial review to 
be decided on as speedily as possible after the launch of 
the relevant proceedings. In such a case Member States shall 
immediately inform the third-country national concerned 
about the possibility of taking such proceedings. 
The third-country national concerned shall be released immediately 
if the detention is not lawful. 
3. In every case, detention shall be reviewed at reasonable 
intervals of time either on application by the third-country 
national concerned or ex officio. In the case of prolonged 
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detention periods, reviews shall be subject to the supervision 
of a judicial authority. 
4. When it appears that a reasonable prospect of removal no 
longer exists for legal or other considerations or the conditions 
laid down in paragraph 1 no longer exist, detention ceases to be 
justified and the person concerned shall be released immediately. 
5. Detention shall be maintained for as long a period as the 
conditions laid down in paragraph 1 are fulfilled and it is 
necessary to ensure successful removal. Each Member State 
shall set a limited period of detention, which may not exceed 
six months. 
6. Member States may not extend the period referred to in 
paragraph 5 except for a limited period not exceeding a further 
twelve months in accordance with national law in cases where 
regardless of all their reasonable efforts the removal operation is 
likely to last longer owing to: 
(a) a lack of cooperation by the third-country national 
concerned, or 
(b) delays in obtaining the necessary documentation from third 
countries. 
Article 16 
Conditions of detention 
1. Detention shall take place as a rule in specialised detention 
facilities. Where a Member State cannot provide accommodation 
in a specialised detention facility and is obliged to 
resort to prison accommodation, the third-country nationals 
in detention shall be kept separated from ordinary prisoners. 
2. Third-country nationals in detention shall be allowed — 
on request — to establish in due time contact with legal representatives, 
family members and competent consular authorities. 
3. Particular attention shall be paid to the situation of 
vulnerable persons. Emergency health care and essential 
treatment of illness shall be provided. 
24.12.2008 EN Official Journal of the European Union L 348/105 
4. Relevant and competent national, international and nongovernmental 
organisations and bodies shall have the possibility 
to visit detention facilities, as referred to in paragraph 1, to the 
extent that they are being used for detaining third-country 
nationals in accordance with this Chapter. Such visits may be 
subject to authorisation. 
5. Third-country nationals kept in detention shall be systematically 
provided with information which explains the rules 
applied in the facility and sets out their rights and obligations. 
Such information shall include information on their entitlement 
under national law to contact the organisations and bodies 
referred to in paragraph 4. 
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Article 17 
Detention of minors and families 
1. Unaccompanied minors and families with minors shall 
only be detained as a measure of last resort and for the 
shortest appropriate period of time. 
2. Families detained pending removal shall be provided with 
separate accommodation guaranteeing adequate privacy. 
3. Minors in detention shall have the possibility to engage in 
leisure activities, including play and recreational activities appropriate 
to their age, and shall have, depending on the length of 
their stay, access to education. 
4. Unaccompanied minors shall as far as possible be 
provided with accommodation in institutions provided with 
personnel and facilities which take into account the needs of 
persons of their age. 
5. The best interests of the child shall be a primary consideration 
in the context of the detention of minors pending 
removal. 
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APPENDIX III 
20 Guidelines on Forced Return of the Committee of Ministers of 
the Council of Europe 
 
Chapter III – Detention pending removal 
Guideline 6. Conditions under which detention may be ordered 
1. A person may only be deprived of his/her liberty, with a view to ensuring that a 
removal order will be 
executed, if this is in accordance with a procedure prescribed by law and if, after 
a careful examination of the 
necessity of deprivation of liberty in each individual case, the authorities of the 
host state have concluded that 
compliance with the removal order cannot be ensured as effectively by resorting 
to non-custodial measures 
such as supervision systems, the requirement to report regularly to the 
authorities, bail or other guarantee 
systems. 
2. The person detained shall be informed promptly, in a language which he/she 
understands, of the legal 
and factual reasons for his/her detention, and the possible remedies; he/she 
should be given the immediate 
possibility of contacting a lawyer, a doctor, and a person of his/her own choice to 
inform that person about 
his/her situation. 
Guideline 7. Obligation to release where the removal arrangements are 
halted 
Detention pending removal shall be justified only for as long as removal 
arrangements are in progress. If such 
arrangements are not executed with due diligence the detention will cease to be 
permissible. 
Guideline 8. Length of detention 
1. Any detention pending removal shall be for as short a period as possible. 
2. In every case, the need to detain an individual shall be reviewed at reasonable 
intervals of time. In the 
case of prolonged detention periods, such reviews should be subject to the 
supervision of a judicial authority. 
Guideline 9. Judicial remedy against detention 
1. A person arrested and/or detained for the purposes of ensuring his/her 
removal from the national 
territory shall be entitled to take proceedings by which the lawfulness of his/her 
detention shall be decided 
speedily by a court and, subject to any appeal, he/she shall be released 
immediately if the detention is not 
lawful. 
2. This remedy shall be readily accessible and effective and legal aid should be 
provided for in 
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accordance with national legislation. 
Guideline 10. Conditions of detention pending removal 
1. Persons detained pending removal should normally be accommodated within 
the shortest possible time 
in facilities specifically designated for that purpose, offering material conditions 
and a regime appropriate to 
their legal situation and staffed by suitably qualified personnel. 
2. Such facilities should provide accommodation which is adequately furnished, 
clean and in a good 
state of repair, and which offers sufficient living space for the numbers involved. 
In addition, care should be 
taken in the design and layout of the premises to avoid, as far as possible, any 
impression of a “carceral” 
environment. Organised activities should include outdoor exercise, access to a 
day room and to 
radio/television and newspapers/magazines, as well as other appropriate means 
of recreation. 
6 
3. Staff in such facilities should be carefully selected and receive appropriate 
training. Member states 
are encouraged to provide the staff concerned, as far as possible, with training 
that would not only equip them 
with interpersonal communication skills but also familiarise them with the different 
cultures of the detainees. 
Preferably, some of the staff should have relevant language skills and should be 
able to recognise possible 
symptoms of stress reactions displayed by detained persons and take 
appropriate action. When necessary, 
staff should also be able to draw on outside support, in particular medical and 
social support. 
4. Persons detained pending their removal from the territory should not normally 
be held together with 
ordinary prisoners, whether convicted or on remand. Men and women should be 
separated from the opposite 
sex if they so wish; however, the principle of the unity of the family should be 
respected and families should 
therefore be accommodated accordingly. 
5. National authorities should ensure that the persons detained in these facilities 
have access to lawyers, 
doctors, non-governmental organisations, members of their families, and the 
UNHCR, and that they are able to 
communicate with the outside world, in accordance with the relevant national 
regulations. Moreover, the 
functioning of these facilities should be regularly monitored, including by 
recognised independent monitors. 
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6. Detainees shall have the right to file complaints for alleged instances of ill-
treatment or for failure to 
protect them from violence by other detainees. Complainants and witnesses shall 
be protected against any illtreatment 
or intimidation arising as a result of their complaint or of the evidence given to 
support it. 
7. Detainees should be systematically provided with information which explains 
the rules applied in the 
facility and the procedure applicable to them and sets out their rights and 
obligations. This information should 
be available in the languages most commonly used by those concerned and, if 
necessary, recourse should be 
made to the services of an interpreter. Detainees should be informed of their 
entitlement to contact a lawyer of 
their choice, the competent diplomatic representation of their country, 
international organisations such as the 
UNHCR and the International Organization for Migration (IOM), and non-
governmental organisations. 
Assistance should be provided in this regard. 
Guideline 11. Children and families 
1. Children shall only be detained as a measure of last resort and for the shortest 
appropriate period of 
time. 
2. Families detained pending removal should be provided with separate 
accommodation guaranteeing 
adequate privacy. 
3. Children, whether in detention facilities or not, have a right to education and a 
right to leisure, 
including a right to engage in play and recreational activities appropriate to their 
age. The provision of 
education could be subject to the length of their stay. 
4. Separated children should be provided with accommodation in institutions 
provided with the personnel 
and facilities which take into account the needs of persons of their age. 
5. The best interest of the child shall be a primary consideration in the context of 
the detention of children 
pending removal. 


