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Thank you for inviting here me today. The Investment Management Association represents asset 
managers and fund managers which manage, from the UK, assets worth about €4.7 trillion. Those 
assets belong to clients, many of whom are pension schemes or retail investors in funds. Our 
members act as agents and do not engage in proprietary trading.
Regulation demands that our members act in the best interests of their clients and meet best 
execution standards, amongst many other obligations. They must do so professionally, fairly and 
honestly.  They want the brokers they use, the markets on which prices are discovered and the 
companies in which they invest also to exhibit high standards of behaviour and honesty.  Our 
membership is therefore committed to a strong market abuse regime. 
Our members do not simply hold the shares or debt of companies; many also have a regular dialogue 
with the senior management of companies to raise concerns and pose questions to ensure those 
companies deliver value.  The European Commission and Parliament are reviewing corporate 
governance in several dossiers and there is a proposal to reduce over-reliance on credit ratings by 
managers and others. These all point to a continuing need for managers to obtain and consider a 
wide-range of information about issuers and this is something which regulators have encouraged.

A strong market abuse regime:
 Has clarity and certainty;
 Covers the right instruments and markets;
 Commands the confidence of all responsible market participants;
 Is supported by effective sanctions; and
 Overall, should incentivise behaviours which protect consumers and reduce the costs of 

raising finance and doing business for large employers and small enterprises alike.

We think the current text captures all the examples of unacceptable behaviour. However as drafted it 
would also prevent some behaviour that should not only be seen as acceptable but also as helping to 
support those other initiatives on corporate governance and over-reliance.

Scope
We support the inclusion of instruments admitted to trading on regulated markets and those which are 
traded on an MTF. UK law covers AIM, the SME market operated by the London Stock Exchange, 
and we think this should continue. 
We would not want there to be a way of creating a false market by trading outside the EU but we do 
note the concerns that the proposal has wide extra-territorial effect, for example by capturing trading 
on the Australian market if a share listed there is traded on an EU MTF.
We are more guarded about the extension to OTFs. We do not know what will be the full range of 
trading structures that may be seen as OTFs and we cannot be sure that all the provisions of the 
proposal would be proportionate to all possible instruments that could be traded on such OTFs. But 
where the OTF is an equity broker crossing network we would want and expect the trading to be 
covered anyway as it is likely (due to its nature as a crossing network) all the equities will be traded 
on a regulated market or MTF as well.
We think the SME proposals have some force to them. We support bureaucracy being lifted from all 
business and especially SMEs. On the other hand insider dealing or market manipulation of shares is 
never acceptable just because the issuer is an SME.

Expanded Definition of Inside Information
The wording in the proposal on what is inside information could, as it stands, make it impossible for 
asset management companies to continue their active management practices (e.g. meeting with 
companies in which they invest; detailed interviews with senior management and with brokers who 
follow those companies). They could never be sure that information disclosed to them during the 
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course of these activities was not ‘relevant to an investor’, and if they traded following such meetings
they could be insider trading.  There seems to be no way ever to be cleansed of such information 
unless a company later made a disclosure. This is surely not the intent of the Regulation. 
We have supported the UK approach to including a “relevant information not generally available” 
(RINGA) test which is super-equivalent to the current market abuse directive. But critically that also 
requires that the behaviour (of using or disseminating the information):
“is likely to be regarded by a regular user of the market as a failure on the part of the person 
concerned to observe the standard of behaviour reasonably expected of a person in his position in 
relation to the market”
We presume the UK will not retain super-equivalence given the proposal is framed as a Regulation. 
We would not wish to lose some notion of RINGA, but we would rather lose it than have Article 6(1)(e) 
as drafted.
More detail on this point above can be found in the ESME report on Market Abuse1, [which refers to 
“the distinction between the “inside information” relevant for market abuse and the “inside information” 
to be disclosed to the public” and the need to “distinguish between inside information as it determines
the need for disclosure and inside information as it applies to the obligation to refrain from abusive 
trading or encouraging abusive trading in relevant financial instruments”].

Spector, knowledge and causation
The assumption of knowledge, following Spector2, is important. Does the use of information mean 
dealing on the basis of information or dealing when in possession of information?
Insider Dealing should require that a person deals in the relevant financial instrument "on the basis" of 
inside information not merely "while in possession" of inside information. That should be the test. It 
would not prevent a court deciding that in the absence of believable testimony to the contrary, the 
circumstances are such that it could conclude that a person who was in possession of information did 
in fact deal on the basis of it.  The legal test and evidential presumptions need to be more clearly 
stated.

Chinese Walls
The proposals make the Chinese Wall (in Art 7(7)) too high. It demands that firms ensure that those 
on either side of the Wall have no contact with each other. Firms in Europe have lived with Chinese 
Walls for years, and understand their responsibilities to ensure that information is controlled and not 
passed across. There must be effective arrangements to minimise the risk of misuse. But the rule 
should not prevent staff on opposite sides of a Wall using the same elevators or entrances to 
buildings. Supervisors guided by ESMA can then police these requirements.

HFT and Algorithms
The references to algorithmic trading and high frequency trading in Article 8.3(c) would sit better in a 
recital noting that the market manipulation rules apply equally to these methods of placing an order. 
Work should continue at ESMA and elsewhere on what constitutes abuse in a highly automated 
market.

Safe Harbours
There are recitals in the current Market Abuse Directive, which we would like to see carried over into 
MAR, for the sake of clarity. For example 30 and 31 provide safe harbours for: 
 your own intention to deal not being inside information; and 
 analysis of public data not being inside information. 
Other participants in the market which provide services to our members will need other protections, 
such as for market making.

                                           
1 Market abuse EU legal framework and its implementation by Member States: a first evaluation. July 
6th 2007
2 C-45/08 Spector Photo Group NV v Commissie voor het Bank, Financie-en Assurantiewezen [2009] 
EUECJ.

http://ec.europa.eu/internal_market/securities/docs/esme/mad_070706_en.pdf
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