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1 – we globally welcome the proposals of the MAR an MAD; there is definitely a need to complete 
the regulatory framework including a wide of financial products such as the commodities (including 
the spot markets) and to enhance the current supervision, particularly concerning alternative venues 
such as dark pools, crossing networks or other platforms no subject to transparency requirements, in 
order to fight against the market fragmentation and the opacity for market participants and issuers. 
However, we suggest to adopt a flexible approach to the regulation of what may be very different 
markets (non equity products). 

For the commodities markets supervision, the challenging issue will be to better coordinate the 
supervision of the spot market and the financial markets, generally regulated by different agencies in 
each jurisdiction. 

(I would like to mention that BNPP do not conduct any prop trading on commodities markets. All our 
activities are client driven.)

2. Sanctions and Enforcements:

We support the enhancement of repressive measures combining effective administrative sanctions and 
criminal sanction in serious cases. It is the system in place in France. What is particularly important 
fro is that all Member States in Europe have real and direct power to take disciplinary/administrative 
measures in case of market abuse, without relying on judicial courts.  However, we would welcome a 
degree of harmonization across Member States. 

3 – we are more cautious concerning the revision of certain “catch all” concepts :

Concerning the concept of “inside information”: we understand that the proposal is in relation with 
derivatives, commodities and emission allowances but we think there is a need to better limit the 
scope: for instance the concept “non publicly available but pertinent information”, if not limited to 
certain financial instruments would enlarge too much the notion of inside information with detrimental 
effects on the internal monitoring systems and processes of investment firms. 

In order to ensure a consistent approach across all types of information, only material non-public , 
price sensitive information should be caught by the indsider dealing provisions.

The draft of MAR contains a broader definition of “market manipulation” and extends the prohibition 
to include all “behaviour” that may give false or misleading signals to the markets.

In this context, we have no issue with the concept of “attempt”. Any attempt detected in our systems is 
reported to the regulator.



However, the proposal removes a crucial safe defence to the market manipulation offence, which is a 
defence based on accepted market practices.

4 – “Accepted Market Practices”:  we regret the deletion of the safe harbour applicable to “accepted 
market practices”: In France, the liquidity provider agreement have been recognised by the AMF as an 
“APM” and is considered as an helpful activity to ensure a regular liquidity on listed stocks, 
smoothing the functioning of the market. 

5 – market abuse “diagnostic flags” or “indicators” on the commodities markets : we would highly 
appreciate that ESMA provide some “diagnostic flags” or “indicators” of what could constitute a 
market abuse on the commodities markets. The Agency for the Cooperation of Energy Regulators
(ACER) published a Guidance in December 2011, which could constitute a good starting point.

6 – “pre-marketing rules” – “pre-sounding rules” :

Pre-marketing activity is definitely an issue from a market abuse perspective. It is also an absolute 
necessity for issuers and investment firms to test the investors’ appetite before launching any 
transaction on the primary market, particularly in period of high volatility. Today, this activity is not 
regulated at the European level and we can notice discrepancies between jurisdictions whereas 
European syndicates include firms established in different jurisdictions. A need for a better level 
playing field.

7 – High Frequency Trading or algorithmic trading.  I cannot conclude without speaking about HFT, 
where MAD interplays with MIFID II –MIFIR; 

A few comments

-it is not a new activity: it exists since 20 years (“arbitrage”) but it is true that the dramatic 
increase of technologies combined with the proliferation of alternative venues (consequences 
of MIFID I!)  and with the decimalization on the markets, created new opportunities for 
algorithmic arbitrage between different venues;
-behind one concept, different strategies exist (aggressive single stock arbitrage versus 
arbitrage on indexes/baskets) : not the same issue,
-and different actors (regulated banks, regulated investments firms vs funds more or less 
registered in sometimes in non cooperative jurisdictions), with different level of transparency 
in their activities, 
-certain activities of so-called algorithmic trading may provide liquidity to the markets and 
contribute to the smooth functioning of the markets, reducing spreads….
-there is no evidence that this activity, if executed accordingly by professionals and properly 
monitored, may be detrimental for the markets integrity and transparency (cf: the SIFMA 
survey of December 2011, the AMF study, 2011),
-the indicators proposed by ESMA in its paper on HFT are not new and no particular to this 
activity but also applicable to “low touch” trading: there is no need to create a specific regime 
for HFT: MAD 2 and MIFID 2 should be sufficient, 

We do not support any idea to impose artificial limits on technological advance or any “banning” of 
computer based trading,  but strongly support the idea to impose a specific licence for firms 
conducting HFT, including firms which are less regulated today (than investment firms) such as funds 
located in third countries. Regulators must have the capacity to ensure that firm conducting this 
business are properly equipped in term of monitoring and surveillance, in order to prevent any 
potential market abuse or any detrimental impact. 
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