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Rodrigo Buenaventura

Head of Markets Division, ESMA

Madam Chair of the Committee on Economic and Monetary Affairs,

Rapporteur McCARTHY, thank you for inviting ESMA to speak at this hearing. 

The rules on market abuse determine a quite significant share of the daily activity of securities supervisors 
and are at the core of ESMA's tasks. Ensuring market integrity has been one of our priorities and we con-
tinue to integrate the experience of national supervisors through sharing regularly specific investigation 
and enforcement cases with a view to converge on the application of the European rules and to actively 
share market surveillance intelligence.

ESMA welcomes the review of the market abuse directive put forward by the European Commission, since 
it consolidates the elements that were working properly and advances in other areas were progress is 
needed. One key element in the review is the inclusion of most of the rules into a Regulation, which en-
sures EU-wide harmonization. 

Before concentrating on the elements of enforcement and sanctioning, allow me a few comments on some 
of the other points of the agenda for today's hearing.

With respect to the scope and the definitions in the Regulation, it is essential to ensure that the rules on 
surveillance obligations apply to all types of trading venues, and are permanently aligned with the MIFID 
definitions and provisions. MAD and MiFID are very closely linked together and it is key to ensure they 
continue to be so. For instance, transaction reporting data (under MiFID) are used primarily by supervi-
sors for market abuse surveillance. Our experience at ESMA shows that the collection of client ID (as 
envisaged in the MiFID review) is an element that, according to those countries where it is now collected, 
improves significantly the quality and accuracy of market abuse supervision. 

With respect to the definition of inside information, ESMA supports the fact that the definition for disclo-
sure purposes has remained basically unchanged. We acknowledge the step taken in the direction of mak-
ing the definition for the trading prohibition slightly wider than for disclosure purposes. 

Trading is now more fragmented and more automated than when the MAD was adopted in 2003. This 
requires changes in the surveillance methods to detect market abuse. However, we do not think that a 
radical overhaul of the supervisory structure is needed: the three layers of detection (firms, trading venues 
and supervisors) can continue to function as an appropriate framework, provided that we update the 
systems and the procedures to detect illicit conducts.

With respect to the HFT (High Frequency Trading) provisions, we think that they are needed to adapt the 
catalogue of practices to the increasingly automated trading environment but it is also important that the 
Regulation can be updated through Delegated Acts or Regulatory Technical Standards, to the trading 
reality in the future. We think ESMA guidelines might also play a role here.

In relation to powers of competent authorities, it is important to realize that fighting market abuse re-
quires a set of tools that is as fully-fledged as possible. We very much welcome the explicit inclusion of 
access to telephone and data traffic records, since this is an essential provision for investigations that, in 
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the current MAD regime, is presenting conflicts in some countries with the e-privacy regime. It is essential 
to ensure that it will be really applicable in practice. 

Coming to sanctions, we welcome the introduction of common criteria to determine sanctions and also the 
common list of sanctionable conducts, that will further ensure harmonization in this field. The same can 
be said about the introduction of "minimum maximum" sanctions, in order to avoid any type of arbitrage, 
although the amounts might require further analysis. ESMA is working on a fact-finding report on the 
actual use of sanctioning powers under MAD and we expect to finalize it shortly, and we will be happy to 
share the results with this committee. 

Finally, in relation to the introduction of criminal sanctions, we understand the logic behind this proposal: 
to send a clear message to potential wrongdoers about the seriousness of these conducts and to protect 
Europe's position as a leading financial marketplace. However, when designing these provisions we should 
take into account that:

1) national general administrative sanctioning regimes are quite diverse and 

2) securities supervisors have, in many countries, developed capabilities and systems and are applying 
them effectively to sanction these conducts through administrative procedures.

Therefore, we think it is important to ensure that the definition of the criminal types of offence are com-
patible with maintaining also an administrative regime and that there is enough leeway and flexibility for 
regulators to decide which route to take (administrative, criminal or both) depending on each case. For 
this, the way to define the conduct that could amount to the criminal type (as opposed to the administra-
tive one) is essential and might need more work in our view.

Thank you very much.
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