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Abstract 
 

This Note addresses the provisions on Unfair Contract Terms in the proposed 

Common European Sales Law (CESL) for both “business to business” (B2B) and 
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potentially unfair terms. 
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EXECUTIVE SUMMARY 
 
 
Contracts B2B and B2C should be sharply differentiated. If CESL as an optional instrument 

is to cover B2B transactions consideration needs to be given as to whether it redresses the 

balance too far in favour of SMEs so that no larger business dealing with an SME would 

choose it as the basis for the contract. Significantly the rival regime provided by CISG does 

not make provision for regulating unfair contract terms in cross-border sales. A general 

principle of good faith and fair dealing may conflict with a principal aim of CESL which is 

securing greater uniformity in the legal regime for such transactions. It also may 

undermine the aim of promoting certainty in commercial transactions. The concepts of 

standard terms and not individually negotiated in CESL are too broadly defined, and may 

intrude into contracts which are not concluded on a standard form. The explicit duty of 

businesses to raise awareness of terms before they can be invoked will impose costs on 

businesses with little certainty that the duty can be shown to be discharged in all cases. 

The CESL rules for judicial control of unfair contract terms are both too broad and overly-

concise. It fails to give adequate guidance as to when the exceptional power to over-ride 

contract terms will be invoked. 
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1. INTRODUCTION 
 

There is an obvious distinction in the appropriate philosophy and legal regimes for 
addressing respectively “business to business” (“B2B”) and “business to consumer” (“B2C”) 
transactions. The Proposal of 11 October 2011 for a draft Regulation on a Common 
European Sales Law (“CESL”)1 would extend both to B2C and to B2B, at least where one of 
the parties is a micro-business, small business or medium-sized business (“SME”)2. As the 
Commission has stressed, SMEs constitute 99% of the enterprises in the European Union. 
Whilst I personally consider that an arguable case has been made for an instrument such 
as CESL to assist businesses in general, and SMEs in particular, to reach out to consumers 
by way of cross-border trade, especially via the internet, I do not consider that a case has 
been made out for the proposal to extend to B2B transactions. The other participants in 
this Workshop have rather focussed on unfair contract terms and B2C. Accordingly I shall 
focus more on unfair contract terms and B2B transactions. I am pleased to have been 
invited to comment on these particular provisions and to explain my concerns about the 
likely impact of CESL on B2B transactions. I have attempted to consider how the proposed 
instrument would operate from a practical perspective and to address some key points 
concerning the drafting of the proposal. 

                                                 
1 European Commission, “Proposal for a Regulation of the European parliament and of the Council on a Common 
European Sales Law”.  COM(2011) 635 final. 
2 Based on Commission Recommendation 2003/361. 
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2.  B2B AND B2C 

The topics of commercial contract law and consumer contract law have diverged so 
significantly in recent decades in all Member States, to some extent as a result domestic 
initiatives and to some extent as a result of EU initiatives in the consumer protection field, 
that it is submitted that it is no longer desirable or appropriate to include both B2B and B2C 
transactions in the same instrument.  

2.1. Optionality 

A first and obvious tension lies on the one hand in the concept of an “optional instrument” 
based on freedom of choice and on the other hand the policy of making CESL particularly 
attractive for SMEs. In this context CESL article 86 is one of those provisions which has 
often been singled out as helpful to an SME where it is the weaker party in a B2B context. 
However, the more intrusive the proposed CESL regime on unfair contract terms and other 
provisions curtailing (the excesses of) freedom of contract (albeit with the laudable aim of 
improving the position of SMEs), the less likely it is that the SME’s larger counter-party will 
be willing to consent to CESL as the governing law of the transaction. The practical result 
may be that CESL would not be used in the context of B2B as lawyers routinely advise 
businesses not to use it or to take steps to exclude it. It may nevertheless remain 
attractive to businesses dealing with consumers cross-border, and in particular via internet 
sales and supplies. 

2.2. The Range of B2B Transactions 

Whilst B2C transactions may give rise to almost identical issues of inequality of expertise or 
bargaining power, with the business interest inevitably proffering its standard terms, it may 
not be a safe assumption that B2B transactions are the same. There is a wide spectrum of 
B2B dealings. At the very least a further distinction may need to be drawn between B2B 
transactions where each party has its own legal and professional expertise or support, and 
the resulting contract is the product of negotiation and accommodation (“B2B (1)”) and 
transactions where the parties are dealing on pre-formulated standard terms (“B2B (2)”). 
These distinctions will not necessarily coincide with the size or status of the enterprise. It 
should be clear that freedom of contract is the prime consideration in B2B (1) contracts. 
Even within B2B (2) there is a spectrum of possibilities, including: (a) the standard terms 
are an industry norm or trade association terms which the counter-party would have readily 
assented to (or would have deployed itself); (b) each party put forward its own standard 
terms but a “battle of the forms” resulted and one side’s standard terms may have 
prevailed under the applicable formation rules; and (c) the situation where a larger concern 
does in effect impose its own standard terms upon the other, which may be an SME. It is 
self-evident that the legal response to each of these scenarios should be sensitive to the 
precise context. Furthermore, it is not clear that the approach of CESL as to what 
constitutes standard terms or individual negotiation correspond to these suggested 
distinctions. It is only in the last instance, or perhaps last two instances, that there is an 
argument that a power to review B2B (2) terms should be conferred on judges or 
arbitrators. 

2.3. The Rival Regime under CISG 

A further distinguishing feature of B2B cross-border transactions is that CESL can stand 
accused of re-inventing the wheel already provided for by the UNCITRAL Vienna Convention 
on the International Sale of Goods 1980 (“CISG”). All the principal Member States (save 
the UK, Ireland, Portugal and Malta) are Contracting States to CISG. 
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CISG has the following obvious advantages over CESL: 

(1) A twelve year gestation period from the original plan to unify sales law in 1968 to 
the 1980 Diplomatic Conference in Vienna, with the additional benefit of the Hague 
Sales Conventions as a foundation for the text. 

(2) Over fourteen years’ experience of CISG since coming into force on 1 January 1988; 
with a wealth of scholarly treatises and articles, and a growing body of case from 
Contracting States widely available via electronic sources, including UNCITRAL’s CLOUT 
database3 and UNILEX.4 

In this context it is noteworthy that CISG as international legislation contains no provisions 
which provide for the judicial or arbitral control of contract terms which are alleged to be 
unfair. In international commerce the principle of freedom of contract (enshrined in CISG 
article 6) prevailed following a Diplomatic Conference representatives of all the world’s 
trading blocs. 

                                                 
3 http://www.uncitral.org/uncitral/en/case_law.html (CLOUT database of cases on CISG) and 
http://www.uncitral.org/uncitral/en/case_law/digests/cisg.html (Digest of CISG caselaw). 
4 http://www.unilex.info/ (Unilex database: caselaw and bibliography on CISG and the UNIDROIT Principles of 
International Commercial Contracts). 



Policy Department C: Citizens' Rights and Constitutional Affairs 
____________________________________________________________________________________________ 

 8 

 

3.  GOOD FAITH AND FAIR DEALING 

 

Whilst the requirement of good faith and fair dealing in business transactions has deep 
roots in European moral and legal culture, including Cicero’s seminal account over two 
thousand years ago in De Officiis, it is not self-evident that it should constitute a central 
pillar in a code of private law, especially where that code addresses cross-border 
transactions involving numerous jurisdictions. A particular concern refers to that the 
standard of good faith may conflict with the principal objective of securing greater 
uniformity in the rules governing such transactions. Notions like good faith can be a faux 
ami, resulting in a centrifugal tendency in interpretation of the text, with lawyers and 
judges reverting to their familiar domestic legal approach to good faith. This consideration 
probably underlies the exclusion of good faith from the CISG, save as a factor in 
interpreting the Convention (although even the extent of this use of good faith in CISG is 
controversial). What is preferable from a B2B perspective are specific rules which address 
demonstrated examples of contractual unfairness (such as penalty clauses) or other specific 
objectionable practices. The generality of the doctrine of good faith may undermine both 
party autonomy and contractual certainty. 

Recital (30) to the draft Regulation states that freedom of contract should be the “guiding 
principle” under CESL. Furthermore: “Party autonomy should be restricted only where and 
to the extent that this is indispensable….” This is echoed in CESL article 1. However this is 
balanced by recital (31), and CESL article 2, envisaging a role for “good faith and fair 
dealing”, whilst prioritising the concrete rules which are said to be specific manifestations of 
good faith over the general principle. Stress is also laid in the recital in the B2B context on 
“relative level of expertise” and “good commercial practice in the specific situation”. The 
former is not explicitly carried over to article 86. 

Article 2(b) of the draft Regulation defines “good faith and fair dealing” as “a standard of 
conduct characterised by honesty, openness and consideration for the interests of the other 
party”. CESL has not adopted the controversial requirement (as in Article 2 of the 
Feasibility Study) that a party must display “loyalty” to the other party. It has reverted to 
the standard of “openness” as used in the Draft Common Frame of Reference,  I-1:103(1). 
Whilst “openness” may be more readily intelligible than “loyalty”, it still is laden with 
uncertainty. It potentially cuts across the detailed and specific rules of CESL on pre-
contractual information duties and defects in consent (such as fraud and mistake), to 
permit arguments based on an open-textured standard, which may permit a judge or 
arbitrator to go beyond those very detailed rules as required CESL article 2(1), despite the 
steer given in Recital (31). Obviously it also provides the principal standard for the review 
of allegedly unfair contract terms, both B2C and B2B.  

With regard to the final element there must be considerable doubt as to what 
“consideration of the interests of the other party” means in practice.  What criteria must a 
party apply to decide when it must give consideration to, or on occasion presumably prefer, 
the interests of the other party over its own?  The definition of good faith and fair dealing in 
CESL imposes a mandated selflessness which is at odds with a not uncommon B2B 
conception of business as conducted on the basis of arm’s length dealings. It proposes an 
objective test of appropriate commercial behaviour to police behaviour between consenting 
commercial parties, concerning standards about which people might legitimately disagree. 
Experience suggests that it will normally be manifestly honest and decent parties which 
constrain their behaviour for fear of breaching this contestable standard rather than those 
intent on sharp practice.  
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4.  THE CONCEPTS OF “STANDARD CONTRACT TERMS” AND 
“NOT INDIVIDUALLY NEGOTIATED” 

 

The draft Regulation, article 2(d) general definition of “standard contract terms” has two 
limbs: 

 drafted in advance for several transactions involving different parties; and  

 “not been individually negotiated by the parties” in accordance with CESL, article 7. 

A problem with the first limb of the proposed Regulation, article 2(d) is that it is very 
broadly drafted so that it potentially embraces not just pre-printed standard forms but also 
in-house precedents of a business and law firm contract precedents. Such precedents are 
widely used by businesses large and small, including SMEs, and their lawyers. It would be a 
misconception to assume that only larger enterprises have access to such precedents. 
Accordingly, if the parties only negotiate on the price, the characteristics of subject-matter 
or other performance issues (as is commonly the case) and insert these into an in-house or 
law firm precedent, it would then appear that all the other provisions in the document are 
standard contract terms under article 2(d). This interpretation is confirmed under CESL 
article 7’s rules on the critical concept of “not individually negotiated”. Article 7(1) provides 
that this means a “term” (singular, not plural) “supplied by one party”, and “the other has 
not been able to influence its content” (article 7(1)). Accordingly, the court or tribunal (or 
lawyer advising a party) is invited to conduct this exercise in respect of each term of the 
resulting contractual document. If, as suggested above, most commercial negotiations 
focus on pricing and performance/specification issues, most or many provisions ancillary to 
those provisions may fall within the test. Much will depend on how courts or tribunals 
construe the phrase “not been able to influence”. Does this embrace cases of lack of time 
or lack of interest at the time in what are perceived to be ancillary clauses of the contract?  

The provisions on “not individually negotiated” derive from consumer contract law, and 
may not be appropriate for B2B transactions. Some consideration needs to be given as to 
how B2B contracts are drafted and negotiated. Almost every written contract is to some 
extent drafted in advance.  Modern contracts hardly ever start with an entirely blank page. 
If nothing else, a first draft will be sent to the counterparty without the counterparty sitting 
watching the other party draft it or discussing clause by clause what they want. Even when 
a contract is to be individually negotiated one party (or more commonly its lawyer) will be 
responsible for producing a first draft which then “travels” backwards and forwards 
between the parties and their advisers. There may even be a protocol or standard practice 
as to which party customarily takes the initiative (e.g. in sales of immoveables or sales of 
businesses). Moreover, in many B2B situations, contracts will be based on industry 
standard terms.  This helps to reduce the costs per transaction and reduces the time 
needed to agree terms. It also reduces the risk of litigation as a result of poorly drafted 
one-off contracts.  Economically therefore in promoting trade there is a place for such 
contracts and it would be unfair to penalise whichever party is adventitiously responsible 
for providing the first draft contract with the consequence in subsequent articles of CESL of 
having provided either standard terms or terms drafted in advance. 

It is also important to stress that, in many commercial contexts, both traders will expect 
the industry standard terms to apply and it may be entirely fortuitous as to whether the 
contract is sent by one party or the other, and sometimes a party will be a seller and 
sometimes a buyer, maybe even with the same counterparty. It will commonly be the case 
that SMEs will wish to use standard trading terms, and a motive for joining a trade 
association may often be access to standard form documentation, assistance with contract 
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forms and often access to arbitration with tribunals which are expert in the contract forms 
of the association. The savings of costs to many SMEs by the use of such standard forms 
should not be underestimated. 

Article 7(2) states that providing a selection of standard terms is insufficient to escape a 
characterisation of a contract, or particular term, as not individually negotiated. This 
provision is difficult to understand, unless it is designed to close a perceived loophole of 
supplying several versions of a contract or particular term or terms in order to avoid that 
conclusion. It is unusual in my experience for a party to supply a selection of terms to the 
other party for it to decide.  If it is a common practice in some Member States, the premise 
of article 7(2) remains open to question. If one party has offered a selection of standard 
forms or particular terms for the other to choose between, for many commercial persons 
this would appear to be an example of a contract which was individually negotiated (rather 
than one requiring special treatment). 

Article 7(3) places a reversed burden of proof on a party alleging that a particular term 
supplied as “part of standard contract terms” (to be identified in accordance with the broad 
test in draft Regulation article 2(b)) to demonstrate that it was individually negotiated. By 
way of contrast it is unclear from draft Regulation article 2(b) and CESL article 7(3) which 
party has the burden of proof as to whether the term is supplied as “part of standard 
contract terms”. It is clear from CESL article 7(4) – regulating the B2C burden of proof – 
that this burden is only relevant in B2B cases, but it does not say so explicitly in article 
7(3). 

It is submitted that a combination of the wide drafting of draft Regulation article 2(b) and 
CESL article 7(1), together with the reversed burden of proof in article 7(3), will ensure 
that many provisions in B2B transactions, which contracts were otherwise subject to 
intensive negotiation, may fall within the concept of “not individually negotiated” term(s). 

Furthermore in B2C transactions the business always bears the burden of proof on this 
issue: article 7(4). 

Overall, the likely result of article 7 is to ensure that a significant number of contracts 
would not be individually negotiated, and that within particular contracts, a substantial 
proportion of individual terms may come within the definition. 
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5.  GENERAL RULES ON INTERPRETATION OF CONTRACTS 

 

Part III of CESL commences with rules about interpretation, which are often relevant in 
disputes about allegedly unfair contract terms. A judge or tribunal must be satisfied that as 
a matter of language or intention the disputed term actually covers the events which have 
happened. CESL article 58 states a rule that a contract must be interpreted according to 
the common intention of the parties, rather than what the contract actually says. However 
where the words of a contractual document are clear, a court should be very reluctant to 
depart from the conventional meaning of those words to which the parties have subscribed. 
It appears that the starting point for interpretation in CESL is the parties’ actual or 
subjective intentions (Article 58(1)), with a more objective approach only operating as a 
long-stop (Article 58(3)).  For B2B transactions in the interests of certainty there is much 
to be said for objective interpretation as the appropriate rule especially given that most 
enterprises are corporations. 

The permitted recourse as materials to assist in the interpretation of the contract to the 
preliminary negotiations in article 59(a) and to the (subsequent) conduct of the parties in 
article 59(b) in all cases may be conducive to uncertainty and likely to increase the cost of 
litigation and the cost of doing business.   

The provisions in CESL articles 60 to 65 reflect maxims such as contra proferentem (articles 
64 and 65) which are familiar in most Member States, and commonly feature in disputes 
involving unfair contract terms as a first ground of challenge. Such maxims, encouraging a 
strict or literal construction against the profferer of terms, are responsible for the careful 
and often prolix drafting of limitation clauses and other provisions allocating risk between 
the parties. As stated above there is a broad approach as to when a term is “individually 
negotiated” which is relevant to articles 62, 64 and 65. It is unclear how Article 65 applies 
in the context of industry standard terms. Where the contract is B2B and each side has had 
some input, or where both parties are content to use terms common in a particular industry 
standard or trade association standard terms, article 65 should not be engaged. Article 65 
for B2C explicitly uses a superlative (“most favourable”, not the comparative “more”) but in 
this goes no further than the Unfair Terms Directive, apparently requiring any tenable 
reading of the contract term to prevail if it favours the consumer. By way of contrast article 
65 states “an interpretation of the term against the party who supplied it shall prevail.” The 
strength of this presumption is unclear from the drafting. Policing of such clauses should 
really be the province of explicit legislative controls of unfair contract terms and not be 
done through the manipulation of such maxims or supposed rules of language. 
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6. DUTY TO RAISE AWARENESS OF NOT INDIVIDUALLY     
NEGOTIATED TERMS  

From a business perspective article 70 may prove to be one of the most problematic in 
CESL. Article 70(1) depends again on the wide notion of “not individually negotiated” under 
article 7. Such terms are only to “be invoked” – and therefore are otherwise ineffective – if 
the other party was (a) “aware of them” or (b) if the profferer “took reasonable steps to 
draw the other party’s attention to them”. The concluding words “before or when the 
contract was concluded” presumably qualify both limbs. In practice it is often the case that 
neither consumers nor other businesses address themselves to contractual provisions 
outside of the crucial trio of subject-matter, specification and price. The experience of the 
consumer financial services industry may be instructive. Regulators across Member States 
have wrestled with the difficulty of conveying vital information about the attributes and 
risks of insurance and investment products through a variety of documents, such as 
“explanatory notes” and “key features”, but with little success (as confirmed by the 
empirical research). Article 71(1) and (2) may reward inattentiveness and encourage 
subsequent unmeritorious claims in disputes that a consumer or SME was unaware of the 
terms, or a particular term. Reputable businesses are likely to spend time and resources 
drafting appropriate accompanying documentation highlighting the key features of their 
contractual provisions, and explanatory notes may proliferate, with perhaps some 
environmental impact, but little certainty for businesses that the duty in article 70 can ever 
be adequately discharged in all cases. 

Article 70(2) clearly rejects a rule that a signature by a party (including now electronic 
signatures) indicates agreement that the terms in the form constitute the basis of the 
contract in the B2C context, albeit such a rejection comes at the expense of certainty. 
Given the high level of consumer protection on transparency and fairness in the B2C arena 
provided by CESL 79 to 85 for consumers, consideration should be given as to whether the 
rejection of a “signature rule” which simply determines which terms were incorporated (and 
which does not preclude an argument about unfairness) – makes CESL an unattractive 
instrument from the point of view of any business. It erects a significant first (or third) 
hurdle for the business, in addition to transparency and fairness. 

Turning to the B2B context it is submitted that the significance of a signature on 
contractual documents is understood across the world of business. There is no provision at 
present (being the reverse of article 70(2)) that a signature, or the electronic equivalent, in 
B2B transactions would always be sufficient to establish knowledge or awareness of all the 
terms on the part of the signing party. It is submitted that in the interests of certainty 
there should be such a provision.  
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7.  UNFAIR TERMS: B2C 

Articles 79 to 85 obviously reflect the acquis under the Unfair Terms Directive, but that 
being a minimum harmonisation measure, the opportunity has been taken to go much 
further. Whilst the Directive deploys only a “grey list” of potentially unfair terms, CESL uses 
both a “grey list” (article 85) and a “black list of terms which are always unfair (article 
84).The grey list consists of no fewer than twenty-three instances of potentially unfair 
terms (article 85). Where courts and tribunals really require guidance and assistance from 
a text of this nature is in providing a structure for the exercise of the judicial control of 
unfair contract terms. The list is article 83(2), with its five somewhat short sub-paragraphs 
embracing all the surrounding circumstances, does not provide much structure or guidance 
for a judge (or a party’s legal adviser) as to when it is appropriate to overturn otherwise 
binding contractual terms. This point will be developed below in relation to B2B. 

8.  UNFAIR TERMS: B2B 

In policy terms it is unlikely that the deletion of CESL article 86 would commend itself to 
those who consider the instrument a valuable tool for promoting the interests of SMEs. 
However, as stated above, CESL is intended as an optional instrument, and there should be 
a moment’s reflection on the competition. Once opted into, article 81 entails that 
businesses cannot contract out of article 86 of CESL. In contrast, as stated above, CISG, 
which would otherwise presumptively apply to the majority of B2B cross-border sales 
involving enterprises based in Member States, has no such policing regime for unfair 
contract terms. So, the principal competitor to CESL favours freedom of contract and 
sanctity of contract over good faith and the policing of contract terms. As stated above, this 
will provide an obvious incentive for a SME’s larger counterparty to consent to CESL as the 
governing law. 

Again with article 86 the concern about the width of the definition “not individually 
negotiated” (article 7) applies here as the concept forms the first limb of the test. The 
second limb embraces both the concept of “good faith and fair dealing” and the 
requirement that the term “grossly deviates from good commercial practice”. A lot of work 
is being done here by the adverb “grossly”, which is the linguistic measure intended to 
impose a higher threshold for judicial intervention than “significant imbalance” (in article 83 
for B2C). Article 80(3) attempts shield provisions about the main subject-matter and the 
appropriateness of the price from review. However all the other provisions of commercial 
contracts would be subject to this formula. Unlike the B2C provisions there is no black list 
(itself highly undesirable in the B2B context), or even a grey list. It is suggested that as 
drafted article 86 entails a high degree of uncertainty and will be a source of costly disputes 
if CESL is used by businesses. Article 86 risks inhibiting innovation.  What happens in a 
novel situation where there is no established commercial practice from which a good one 
could be deduced?  

Article 86(2) does little to reduce the uncertainty, simply providing that everything is 
relevant to the good faith test (following article 83(2) without the requirement of 
transparency). In my experience judges and arbitrators would probably prefer a more 
precise list of the types of contractual terms which may be unfair together with a range of 
factors which would provide a “structured discretion” for employing a power to re-write a 
commercial bargain. Any “grey list” should be concise, and would obviously include 
exemption clauses and penalty clauses. It would help to constrain the inquiry to more 
obviously unbalanced clauses, rather than encouraging a potential review of all the terms. 
Again judges prefer more guidance than European measures or domestic statutes hitherto 



Policy Department C: Citizens' Rights and Constitutional Affairs 
____________________________________________________________________________________________ 

 14 

have provided in exercising what must always be an exceptional power of striking down 
business terms freely entered into.  

It is suggested a more structured approach to the exercise of judicial control over contract 
terms would be appropriate in B2B cases. For example, the following list of more concrete 
factors may be relevant in most B2B cases:  

(1) the source of the terms, the way in which the relevant conditions came into 
being and are used in practice; 

(2) the strength of the bargaining positions of the parties relative to each other, 
taking into account (among other things) alternative means by which the 
customer’s requirements could have been met; including the question of 
whether the customer was obliged to use the services of the supplier but also to 
the question of how far it would have been practicable and convenient to go 
elsewhere; 

(3) whether the customer received an inducement to agree to the term or, in 
accepting it, had an opportunity of entering into a similar contract with other 
persons, but without having to accept similar terms; 

(4) the question of reasonableness must be assessed having regard to the relevant 
clause viewed as a whole: it is not right to take any particular part of the clause 
in isolation; 

(5) the reality of the consent of the customer to the supplier’s clause will be a 
significant consideration; including whether the customer knew or ought to have 
known of the existence and extent of the term, having regard, among other 
things, to any custom of the trade and any previous course of dealing between 
the parties; 

(6) in cases of limitation rather than exclusion of liability, the size of the limit 
compared with other limits in widely used standard terms may also be relevant; 

(7) the availability of insurance to each of the parties; 

(8) the presence of a term allowing for an option to contract without the limitation 
clause.  

Other broad factors may also be relevant including the reasonable expectations of the 
parties arising from the negotiations and marketing material, and whether a particular 
exemption clause or other provision would exempt a party from deliberate or fundamental 
breach of contract.  

As presently drafted article 86 is too concise, provides insufficient guidance for judges using 
what is an intrusive power, and is conducive to uncertainty. It is submitted a more 
restricted power over identified types of potentially unfair provisions with more structured 
guidance for the process of judicial review of terms would be preferable to the present 
over-concise provision. 
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CONCLUSIONS 

 

A general principle of good faith and fair dealing conflicts with the aim of securing greater 

uniformity in the legal regime for cross-border sales. The concepts of standard terms and 

not individually negotiated in CESL are too broadly defined, and may intrude into contracts 

which are not concluded on a standard form. The explicit duty of businesses to raise 

awareness of terms before they can be invoked will impose costs on businesses with little 

certainty that the duty can be shown to be discharged in all cases. The CESL rules for 

judicial control of unfair contract terms are both too broad and overly-concise. The 

proposed regime does not give adequate emphasis to the policy of promoting certainty in 

commercial transactions. The test for unfair contract terms does not give adequate 

guidance as to when the exceptional power to over-ride contract terms will be invoked. 

Significantly the alternative regime provided by CISG does not make provision for 

regulating unfair contract terms in cross-border sales. At present it would is difficult to see 

why a larger business would opt-in to CESL when it has the more predictable regime of 

CISG as an alternative. 

 



 




