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Against the backdrop of the current discussions about LIBOR and EURIBOR, we welcome the 
moves by the European Commission to make additions to its original proposals for a Market 
Abuse Regulation (MAR) and a new Market Abuse Directive (MAD) and by the European 
Parliament to address this issue in its report. Expressly including benchmarks in the MAR and 
MAD provisions greatly helps to promote legal certainty in our view. Any future attempts to 
manipulate financial indices such as LIBOR or EURIBOR will thus fall under the new MAD 
sanctions regime. For this reason, we should like to take the opportunity to respond to the 
questionnaire circulated by the European Parliament Committee on Economic and Monetary 
Affairs (ECON) Rapporteur MEP Arlene McCarthy. 

TOPIC 1: TACKLING THE CULTURE OF MANIPULATION  

Q1: How widespread is the problem? Are there other financial instruments, markets 
and/or benchmarks vulnerable to potential manipulation? 
What action should be taken to ensure these forms of market abuse are tackled? 
 
As far as we can see, the actual or attempted manipulation (including any unlawful agreements 
under competition law) of LIBOR – and to a lesser extent of EURIBOR – which is currently being 
investigated by various authorities was limited to these rates. All other rate-calculation and rate-
fixing processes and procedures that we are familiar with are robust in our view.  
 
Yet, even carefully designed processes and governance structures, whether public or private, 
cannot rule out misconduct by individuals or groups of individuals with absolute certainty, but 
can at best only hinder and minimise such activities. That goes also for criminal or regulatory 
sanctions. Such potential misconduct is, moreover, not a feature specific to the financial 
markets. At the same time, while criminal energy cannot be foreseen, abuse can be made as 
difficult as possible, e.g. by means of transparency requirements and checks/controls. 
 
To address this problem of vulnerability to manipulation, which is inherent to all systems, two 
main options are available: First, making manipulation as difficult as possible and increasing the 
probability of detection. This could be achieved not only through appropriate transparency 
requirements but also through greater involvement of supervisors. Second, removing any 
incentive for misconduct/manipulation that the parties involved in the process may have. One 
way of doing so would be an undertaking by each panel bank to conclude transactions at the 
reported rates (see in this connection our reply to Q3). 
 
Neither approach offers a solution that guarantees full success. It should be borne in mind that 
by making one means of manipulation more difficult, others may be made easier or actually 
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created in the first place. What is more, the functioning of the system as a whole may be 
impaired. For example, while full transparency can make it difficult for a party to breach market 
conformity in regard to rates, it would at the same time hamper normal (market) fluctuations in 
rates, as no participant would be prepared to take the “first step” and report a diverging rate. 
 
The aim must therefore be to minimise the probability of misconduct through a combination of 
right incentives and as robust as possible processes that cannot be manipulated. 
 
Incentives can work both at the time when the parties involved in the process act (e.g. no 
economic benefit through manipulation) and afterwards (punishment of misconduct). At stage 1, 
the party which determines how the process is structured is responsible for the right incentives. 
Sanctions at stage 2 could take the form of contractual penalties or criminal prosecution. Ideally, 
both the private and the public sector would help to make the reported rates robust by setting 
rules and designing the process at both stages.   
 
Designing processes and mechanisms with the aim of making these as invulnerable as possible 
to manipulation calls for in-depth knowledge of the market environment. It is market participants 
who are most likely to possess this knowledge. Public bodies or other “external entities” could 
play a part in developing processes and mechanisms and supervise/vet these. 
 
Ultimately, the optimal interplay of public and private action is needed – this is the best way to 
prevent harmful manipulation. 
 
 

Q2: What action should be taken to ensure the integrity and quality of all benchmarks, 
financial instruments and markets? 

a. Do both benchmarks and those entities that input into the setting of the 
benchmark need to be regulated? 

 
We should like to make a general distinction between “regulated” and “public”. Just because both 
LIBOR and EURIBOR are privately organised does not mean that privately organised processes 
are per se more vulnerable to manipulation. Public processes, too, are ultimately based on the 
action of individuals.  
 
This is not an argument against regulation, but for a balanced interplay of public and private 
action instead. In the specific case of LIBOR/EURIBOR, banks are already heavily regulated. As 
already explained, it is by no means certain that simply introducing more regulation can 
definitely prevent misconduct. This is why what is needed is targeted regulation that should 
focus primarily on the process of setting money market rates; this indirectly includes panel 
banks. 
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b. Are traded rates as opposed to offered rates a better basis for input? Or should a 
'hybrid' approach be adopted? 

 
Transactions actually concluded are in principle a suitable basis for benchmarks, as both sides 
have an incentive to conclude such transactions on market terms and, as a result, a rate 
generally in line with the market is obtained. A problem with LIBOR and EURIBOR, however, 
would be that different transactions already concluded take place at different times, between 
which market rates may have changed. What is more, an index that is based on very low 
turnover is of little value, if not actually counter-productive, so that – particularly with long-term 
transactions – no rate could be reported. 
 
To prevent the absence of rates due to a lack of transactions, the following arrangement could 
be adopted: where turnover is below a threshold, the rate could be reported by banks as an 
estimate. Attention could be drawn to this so that third parties know whether the reported rate is 
based on transactions or on an estimate. This would be an option for a hybrid approach. 
 
Generally speaking, it should be noted that since the establishment of benchmarks changes in 
the market environment have been mainly to blame for low turnover. When the rates were 
introduced, liquidity was regarded as available in any given amount and all banks were seen as 
unconditionally solvent. The financial crisis made clear, however, that liquidity does not always 
go hand-in-hand with solvency and that risk assessments may differ.  
 
In addition, regulatory measures have strongly diminished the incentives for banks to operate 
actively in the (uncollateralised) interbank money market. ECB President Mario Draghi said, for 
example, on 26 July 2012: “The interbank market is not functioning, because for any bank in the 
world the current liquidity regulations make – to lend to other banks or borrow from other banks 
– a money-losing proposition. So the first reason is that regulation has to be recalibrated 
completely.”1 
 
These two points allow the conclusion that any change to the processes for calculating money 
marker rates – or also establishing new indices – must take the new market situation into 
account. At the same time, it should be remembered that the use of LIBOR and EUIBOR as 
reference interest rates in contracts limits any great change. This need not apply to future 
contracts, however.  
 

                                          
 
 
1 See http://www.ecb.int/press/key/date/2102/html/sp120726.en.html 
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c. Should the posters of rates be granted anonymity? What would be the potential 
downside to such an approach? Would such a status add or diminish the 
integrity of prices? 

 
In this context, we understand anonymity in the narrower sense – specifically, as public 
anonymity – since, irrespective of consideration of the pros and cons, the relevant supervisory 
authorities should be allowed full access to all information at all times.  
 
Anonymity can have both a positive and a negative impact. For example, an anonymous 
individual (or agreed) deviation from what is actually the proper course of action may allow 
unjustified “advantages” to be obtained. If anonymity is not granted, i.e. where there is full 
public transparency, this would scarcely be possible, however, as the deviation would 
immediately be recognisable as such. But if, in contrast, sticking to the right course of action 
may result in disadvantages once it becomes known, anonymous reporting would be able to 
reduce this disincentive.  
 
The design of processes as such also influences the value of anonymity to a great extent. With 
LIBOR, a panel bank was supposed to practically assess its own stability by being required to 
indicate the rate at which it would obtain funds itself, whereas EURIBOR called more for an 
opinion on an average of banks, since what is asked for is the rate at which any panel bank 
would lend money to another panel bank. From the perspective of a panel bank, anonymity is 
beneficial with LIBOR where the bank is in a weaker position than the other panel banks, as this 
weakness would not be disclosed through publication solely of the average rate. On the other 
hand, anonymity tends to be detrimental to strong banks, as anyone who only has the LIBOR 
rates at their disposal would remain unaware of this bank’s strength. With EURIBOR, this effect 
is diminished and anonymity plays less of a role.  
  

d. What kind of powers should regulators of the financial sector be given to set and 
introduce criminal sanctions for attempted or actual manipulation of 
benchmarks? 

 
The possible penalties are ultimately an important means of setting incentives. Although they 
only come into play after the misconduct (manipulation), they should ideally unfold their effect 
beforehand by acting as a deterrent.  
 
At the same time, we believe that individuals who manipulate markets for their own benefit have 
demonstrated their lack of professional aptitude. It is important that the relevant penalty 
actually hits the person or persons responsible for fixing rates. For example, these individuals 
should not be allowed – at least temporarily – to work in similar positions, whether in the same 
or a different institution. 
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TOPIC 2: ESTABLISHING INTEGRITY AND TRUST POST LIBOR/EURIBOR 

Q3: What specific measures should be taken at European/Global level to improve 
investor confidence? How can cooperation between global regulators be improved? 

How can legislators ensure continuity between existing contracts which rely on 
LIBOR/EURIBOR (some $500 trillion of contracts) and future contracts? 
 
To in future strengthen confidence in the reference interest rates that are necessary for many 
transactions, all market participants and, in addition, all parties affected by the reference interest 
rates must be able to unequivocally assume that the fixing process is flawless. It does not matter 
so much whether this is achieved by changing the way LIBOR or EURIBOR is fixed or by 
establishing or using quite different reference rates. Completely abandoning LIBOR and EURIBOR 
with immediate effect would, however, cause great problems for the contracts referenced to 
them. 
 
One way of dispelling doubts about the fixing process would be a possible undertaking by all 
panel banks to actually conclude transactions at the reported rates. The advantage of this over 
merely including transactions already concluded would be that the market would automatically 
check the reported rates. In this way, the market would “certify” the accuracy of the reported 
rates. All panel banks would therefore have great incentives to make their internal processes 
even more resistant to unwarranted interference by individuals.  
 
Such an approach is naturally not without problems. Within a short time, market rates may have 
diverged from the reported rates. An obligation to conclude transactions diminishes the ability of 
banks to determine their risk position on their own. What is more, these transactions also result 
in an outflow and inflow of liquidity which cannot be controlled and which might not have been 
intended under an autonomous approach.  
 
These problems could be kept within limits if a risk-free external body operates with amounts 
that are controllable for banks and does so only immediately after fixing. These restrictions 
would not be detrimental to the actual purpose, as the fixings are intended to reflect the market 
rates at precisely defined times and the incentive effect is only influenced to a minor extent by 
the size of the amounts. 
 
A concrete example: the ECB (or any other party meeting the aforementioned criteria) could 
check the reported rates on a daily basis by lending to or borrowing from the panel banks at the 
reported rates. The traded volumes should not of course be allowed to fundamentally influence 
the banks’ liquidity management. At the same time, the ECB could neutralise its additional 
intervention in the interbank money market by lending and borrowing identical sums to/from the 
banking system as a whole.  
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Another option would be for public entities or supervisors to become members of the bodies 
responsible for steering money market rates. This would allow a more direct form of supervision 
that would, moreover, not be limited to just ex post measures.  
 
Q4: What specific measures could be taken to enhance transparency and information 
quality in the financial sector? 
 
We believe that the “operators” of money market rates have a responsibility here, too, to create 
as much process transparency as possible. For example, codes of conduct for the different 
EURIBOR money market rates are already publicly available today. This is a first positive step 
that must be followed by others. 
 
We also assume that the changes and improvements initiated internally by the operators of 
EURIBOR and LIBOR will be made as transparent as possible. In this way, market and public 
confidence in the processes provided for under the respective rules, but also the processes for 
adjusting money market rates to fundamentally changing market conditions (see reply to Q2b) 
can be strengthened.  
 
Q5: What future action could be taken to achieve better governance in order to prevent 
future manipulation and establish integrity, trust and fairness in the financial services 
industry? 
 
(German) banks already conduct an internal market conformity check on reported rates today. 
Should they, for example, find that the reported rates differ from those for transactions actually 
concluded, they re-examine their internal fixing process more closely and sort out any problems. 
We believe that consideration could be given to whether this approach might also be suitable for 
all (international) panel banks involved in the LIBOR and EURIBOR fixing processes.  
 


