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Questionnaire for the public consultation on 

MARKET MANIPULATION: LESSONS AND REFORM 
POST LIBOR/EURIBOR

by ECON Vice President and Rapporteur – Arlene McCarthy MEP

This public consultation is organised in the context of the preparation of the ECON Committee reports by Arlene 
McCarthy MEP based on the Commission amended proposals of 25 July 2012 for a Regulation on insider 
dealing and market manipulation (market abuse) (COM(2012)421) and for a Directive on criminal sanctions for 
insider dealing and market manipulation (COM(2012)420).

Interested stakeholders are invited to respond to the questionnaire below. To facilitate the evaluation process,
concise and informative responses are welcome.  

Received contributions, together with the identity of the contributor, may be published on the European 
Parliament's website, unless contributors object to publication of their identity or parts of their responses. If 
contributors do not wish their identity or parts of their responses to be divulged, this should be clearly indicated 
and a non-confidential version should be submitted at the same time. In the absence of any indication of 
confidential elements, the ECON Secretariat will assume that the response contains none and that it can be 
published in its entirety.

Please send your answer to econ-secretariat@europarl.europa.eu by 17 September 2012 at 12.00.

IDENTITY OF THE CONTRIBUTOR

 Name of the person and/or organisation responding to the questionnaire:

This contribution has been drafted jointly by the French authorities in charge of the supervision 
and regulation of the financial markets and the Central Bank –namely Autorité des Marchés 
Financiers, DGTrésor and Banque de France. 

 Description of the main activities of the organisation:

Please indicate whether you object to the publication of the identity of the contributor:

no, I do not object

If you object, an anonymous contribution may be published.

TOPIC 1: TACKLING THE CULTURE OF MANIPULATION 

mailto:econ-secretariat@europarl.europa.eu


Q1:

How widespread is the problem?

Are there other financial instruments, markets and/or benchmarks vulnerable to potential 
manipulation?

Recent investigations and enforcement actions in several jurisdictions regarding inter-bank reference 
rate benchmarks have demonstrated that the process of producing a benchmark may be susceptible to 
manipulation or inaccuracy. In particular, panel-based benchmark setting mechanisms using reported 
rather than transactions-based data have been identified as particularly susceptible to manipulation by 
market participants. Consequently, questions arise as to whether benchmarks outside the area of inter-
bank reference rates, and based on similar collection and/or calculation methods, are also vulnerable to 
potential manipulation. These questions should lead to a general review of all significant benchmark 
rates, prices and indices. In practical terms, a distinction could be made between: (i) “macro-
dimensional” benchmarks, i.e. benchmark rates (such as inter-bank reference rates) and benchmark 
prices (such as oil and other commodity prices reported by Price Reporting Agencies) that are 
(currently) determined with little or no regulatory supervision but serve as underlying references for 
substantial volumes of financial investments or financial transactions that fall within the supervisory 
remit of securities market or banking regulators (as the case may be) and which pose demonstrated or 
potential threats to market integrity; and (ii) other more scattered “micro-dimensional” benchmarks, e.g. 
indices that serve as a basis for retail financial products (such as Exchange Traded Funds) which by 
their proprietary or discretionary nature raise issues of transparency, market confidence, conflicts of 
interest and investor protection. The priority may indeed be the former but, because benchmarks are 
referenced extensively in a wide range of contracts across financial markets and consumer finance and 
are used within both wholesale and retail markets under a wide variety of forms, inter-bank reference 
rate-related investigations should serve as an opportunity to extend the scope of ongoing reviews to all 
benchmark rates, prices or indices that serve as a basis for any material financial instrument.

What action should be taken to ensure these forms of market abuse are tackled?

The investigations and enforcement actions are unfolding just as essential reforms are being – or will be 
– implemented regarding the structure of the banking sector (e.g. “Volcker Rule” in the United States, 
“Vickers Report” in the United Kingdom and “Liikanen Group” at EU level). It seems of essence to 
consider how best to address potential conflicts of interest within financial institutions as part of the 
discussions generated by these reforms. By way of example, the extent to which judgment and/or 
discretion is used in the process of producing a benchmark is important but the issue of conflicts of 
interest should be addressed more generally. Structural banking reform should indeed not be seen only 
in terms of prudential regulation. Many of the recent financial scandals – including the manipulation of 
inter-bank reference rates – find their origin in conflicts of interests between banks and their clients. 
Banks are key participants in financial markets and any structural changes impacting their activities will 
have profound effects not only on markets but also on the role they are assigned in financing the 
economy. For this reason, appropriate safeguards should be adopted to secure the way banks act on 
markets and, to this extent, conflicts of interest should be deemed crucial components of the risks banks 
must manage. To that end, an essential step is to define more precisely the market activities conducted 
by the banks. The key challenge is to promote banks’ market activities that are useful for clients and the 
economy at large, and to discourage market activities that, although profitable, may put the whole 
financial system at risk or conflict with the interests of clients. Therefore, to tackle the forms of alleged 
abuse reported in the context of the inter-bank reference rate-related investigations, the different 
activities and services of banks need to be clearly identified, and the different desks more separated, 
with clear objectives, specific rules and limitations, reporting lines and monitoring. Activities not useful 
to the economy or may give rise to material conflicts of interest or risks should be made less profitable, 



restricted or separated.

Q2:

What action should be taken to ensure the integrity and quality of all benchmarks, financial 
instruments and markets?

a. Do both benchmarks and those entities that input into the setting of the benchmark need to be 
regulated?

A question that needs to be considered is indeed whether it is acceptable for private firms and/or 
associations involved in the process of producing benchmarks to be outside the scope of 
regulation. This requires a thorough understanding of the type of firms and associations 
involved and, as such, a thorough mapping exercise before considering whether full regulation 
or some form of self-regulation (e.g. such as regulation applicable to supervised Self Regulatory 
Organizations) is requested. This is not a new issue following the recently adopted regulations 
on Credit Rating Agencies and the current debate on Price Reporting Agencies, but any review 
on this point should be as all-encompassing as possible. Among additional regulations that may 
be warranted are conduct of business rules (advice, marketing, etc.), organizational rules, 
market abuse provisions (against manipulation, false information, etc.), information to investors, 
etc.

b. Are traded rates as opposed to offered rates a better basis for input? Or should a 'hybrid' 
approach be adopted?

Relying more on effective trades is a promising reform. However, for short-term interest rate 
benchmarks, transaction volumes are insufficient, especially for longer money market tenors, to 
extract reliable results. Furthermore, in the immediate post-crisis period, it could be preferable to 
rely on offered rates rather than traded rates as the number of transactions is consequently 
reduced. That is the reason why a “hybrid” approach ie, combining transactions prices and 
quotes could be an avenue that has to be assessed in depth.  

c. Should the posters of rates be granted anonymity? What would be the potential downside to such 
an approach? Would such a status add or diminish the integrity of prices?

An important distinction must be made between reporting (to regulators) and publication (to the 
market). If new benchmark methodologies are implemented that possibly allow for anonymity in 
terms of publication of contributions made to a given index, agents responsible for calculating
the index should nonetheless retain the capacity to identify by name all the index contributors 
and keep historical records of nominative information on all contributions received, so as to 
provide an appropriate basis for effective supervision. In addition, it should not be excluded that 
the ultimate supervision process that may eventually be implemented could incorporate a 
nominative reporting to the competent regulator (or – as the case may be – to the appropriate 
entity responsible for implementing supervision under the control of the competent regulator).

d. What kind of powers should regulators of the financial sector be given to set and introduce 
criminal sanctions for attempted or actual manipulation of benchmarks?

Price manipulation should eventually cover all forms of manipulation including that of 
underlying instruments (such as benchmarks, prices, etc.) on the basis of which financial 
instruments are priced, sold or traded. The overall objective should be to ensure that financial 



markets (i.e. markets in financial instruments) benefit from a high level of efficiency, integrity 
and stability, irrespective of the underlying references and benchmarks used, if any.

TOPIC 2: ESTABLISHING INTEGRITY AND TRUST POST LIBOR/EURIBOR

Q3: What specific measures should be taken at European/Global level to improve investor 
confidence? How can cooperation between global regulators be improved?

How can legislators ensure continuity between existing contracts which rely on Libor/Euribor (some 
$500 trillion of contracts) and future contracts?

The integrity and quality of benchmark rates are essential to financial markets and to non-financial 
sectors as well. Combining an increasing role of the private sector (to whom those indices belong) and 
the implication of the public sector is the more effective way to address the current issues regarding 
several indices. Restoring immediate confidence in the integrity of these benchmarks is an important 
step in the needed reform. As industry associations are the owner of these indices, they are key actors in 
this field. Strengthening definition and calculation process and enhancing governance are the main 
avenues these associations have to examine.

In the medium-term, reform options for short-term interest rate benchmarks will need to be discussed 
thoroughly. The current situation with the fragmentation of the euro area money market and the 
dysfunction in the monetary policy transmission mechanism might be inadequate to elaborate at this 
juncture long-term solutions. As international cooperation is of the essence when considering the 
immediate and longer-term potential avenues, the BIS will work during the next months on those issues.

Q4: What specific measures could be taken to enhance transparency and information quality in 
the financial sector?
The possible abuse of inter-bank reference rates under investigation also raises the question of the
perimeter of financial regulation, i.e. the delineation between financial and non-financial instruments 
and the challenges posed to financial regulators by unregulated references and benchmarks that are used 
as a basis for (regulated) financial instruments. Inter-bank reference rates are one example. Oil and other 
commodities are another. Also, a number of developments show that more and more non-financial 
instruments (commodities, real estate, etc.) are packaged in such a way so as to attract retail savings as 
an alternative to traditional financial products such as equities or bonds. Therefore, whenever a 
reference or benchmark that is unregulated (or insufficiently regulated) is used to build a financial 
instrument within the remit of financial regulators, this high-level issue should be addressed so as to 
avoid inconsistencies between such references and products, but also to ensure consistency with the 
level of regulation expected of underlying financial instruments such as equities and bonds (the quality 
of financial information and the level of regulation on such underlying instruments is very high; if non 
financial instruments such as commodities, indices or rates do not show the same level of clarity, 
intelligibility and regulation, then either additional regulation or compensatory measures may be 
warranted). This further assumes that the boundary between regulated (i.e. financial) and less or 
unregulated (i.e. non-financial) products is sufficiently clear and harmonized.

Q5: What future action could be taken to achieve better governance in order to prevent future 
manipulation and establish integrity, trust and fairness in the financial services industry?
Restoring immediate confidence in the integrity of these benchmarks is an important step in the needed 
reform. As industry associations are the owner of these indices, they are key actors in this field. 
Strengthening definition and calculation process and enhancing governance are the main avenues these 
associations could firstly examine.



We welcome the Commission amended proposals of 25 July 2012 for a Regulation on insider dealing 
and market manipulation (market abuse) (COM(2012)421) and for a Directive on criminal sanctions for 
insider dealing and market manipulation (COM(2012)420).

We also encourage the European Parliament and the European Commission to propose a broader 
legislative framework regarding benchmarks which could, in the future, contribute to preventing 
manipulative activities, rebuilding market confidence in the relevant benchmarks, and provide a legal 
framework for monitoring and supervising the relevant activities and entities, and if needed for 
prosecuting potential illegal activities. In particular, the legal framework should be existing financial 
directives (e.g. MiFID, MAD, etc.) when aimed at addressing financial instruments (or similar 
instruments such as CO2 quotas) and appropriate sector-based legislation – with the involvement of 
appropriate sector-based  regulators (whether at national, European or international level) – when aimed 
at non-financial instruments (as has been the case with spot energy contracts through ACER and 
REMIT)  The same approach should be extended to all non-financial instruments (rates, commodities, 
etc.) to the extent they become material within financial sphere through the use of derivative 
transactions.

In this respect, we welcome the initiative recently launched by the Commission services to assess how 
to improve the production and governance of benchmarks (cf. Consultation document on the regulation 
of indices, “A Possible Framework for the Regulation of the Production and Use of Indices serving as 
Benchmarks in Financial and other Contracts”, 5 September 2012).

THANK YOU FOR RESPONDING TO THIS QUESTIONNAIRE.
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