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Questionnaire for the public consultation on  

 

MARKET MANIPULATION: LESSONS AND REFORM  

POST LIBOR/EURIBOR 

 

by ECON Vice President and Rapporteur – Arlene McCarthy MEP 
 

This public consultation is organised in the context of the preparation of the ECON Committee reports by Arlene 

McCarthy MEP based on the Commission amended proposals of 25 July 2012 for a Regulation on insider 

dealing and market manipulation (market abuse) (COM(2012)421) and for a Directive on criminal sanctions for 

insider dealing and market manipulation (COM(2012)420). 

Interested stakeholders are invited to respond to the questionnaire below. To facilitate the evaluation process, 

concise and informative responses are welcome.   

Received contributions, together with the identity of the contributor, may be published on the European 

Parliament's website, unless contributors object to publication of their identity or parts of their responses. If 

contributors do not wish their identity or parts of their responses to be divulged, this should be clearly indicated 

and a non-confidential version should be submitted at the same time. In the absence of any indication of 

confidential elements, the ECON Secretariat will assume that the response contains none and that it can be 

published in its entirety. 

Please send your answer to econ-secretariat@europarl.europa.eu by 17 September 2012 at 12.00. 

 

IDENTITY OF THE CONTRIBUTOR 

 Name of the person and/or organisation responding to the questionnaire:  

BVI German Association of Fund and Asset Management, Frankfurt  

 Description of the main activities of the organisation:  

BVI represents the interests of the German investment fund and asset management industry. Its 80 

members currently handle assets of EUR 1.9 trillion in both investment funds and mandates. BVI 

enforces improvements for fund-investors and promotes equal treatment for all investors in the financial 

markets. BVI`s investor education programs support students and citizens in improving their financial 

knowledge. BVI`s members directly and indirectly manage the capital of 50 million private clients in 21 

million households. BVI’s ID number in the EU register of interest representatives is 96816064173-47. 

For more information, please visit www.bvi.de. 

Please indicate whether you object to the publication of the identity of the contributor: 

 yes, I object   X no, I do not object 
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If you object, an anonymous contribution may be published. 

 

TOPIC 1: TACKLING THE CULTURE OF MANIPULATION  

Q1: How widespread is the problem? Are there other financial instruments, markets and/or 

benchmarks vulnerable to potential manipulation? 

Manipulation of equity, bond, commodity, or other indices and interest rate or foreign exchange 

(FX) benchmarks may cause problems in nearly every area of asset management. Asset managers 

use both indices and benchmarks in a number of ways in both investment funds (UCITS and AIF) as 

well as other asset management products. Asset managers like all other investors are immediately 

and negatively affected by manipulation of benchmarks such as LIBOR that are used to price 

instruments held in the fund e.g floating rate notes or deposits which are directly or indirectly priced 

by reference to Libor, Euribor, Eonia or similar interest rate benchmarks. Investments in foreign 

exchange instruments are often priced in the currency of the fund on the basis of the so called 

Reuters Fixing. 

But asset managers would be also very negatively affected by manipulation of indices or other 

public and private benchmarks provided by stock exchanges, banks and research houses in a number 

of ways.  

Firstly, there are index replicating and index linked funds which aim to achieve a performance in 

line with the index. These include, but are not limited to, exchange traded funds (ETF). These 

products usually are based on public indices and benchmarks. They are often based on well known 

equity indices (e.g DAX, FTSE, MSCI) and to a lesser extent on bond indices (e,g ITRAXX) and 

money market indices such as Eonia, Euribor, or Libor (plus a spread). Sometimes the indices are 

used in a combination, e.g. 50% equity and 50% money market to reflect e.g. an absolute return 

strategy objective aiming at preserving the invested capital while participating in the return potential 

of the equity markets.  

Secondly, indices and benchmarks are also used widely within actively managed funds. They are 

used as management tools to control achieving return and performance targets, e.g. a fund’s aim to 

achieve a performance in excess of a specified index or combination of indices (index as 

performance benchmark). Index and benchmark providers do not only provide publicly available 

products, but create against a substantial fee new or customized private indices and benchmarks to 

reflect the specific asset allocation targets of the institutional investor. In the actively managed so-

called absolute or total return funds performance targets are often set as hurdle rates e.g. minimum 

performance needs to exceed Eonia, Euribor, or Libor plus a defined basis point spread. Such 

performance benchmarks and hurdle rates are usually reported to investors and often need to be 

disclosed in advance, e.g. in the UCITS KIID. In order to be able to use bond and equity indices for 

replication purposes or as a management tool in actively managed products, it is necessary to know 

the methodology applied as well as the index value, the index components and their individual 

weightings on a daily basis. Only on the basis of this information the asset manager is able to either 

replicate the index (passive management) or to determine the effects of under- or overweighting 

index components in active management. This level of transparency is also necessary in order to 

effectively prevent market manipulation through indices and benchmarks.  

In this context, attention should be paid to the ESMA Guidelines on ETFs and other UCITS issues 

(ESMA/2012/474). These Guidelines already demand extensive transparency in terms of calculation 

methodologies, calculation process, re-balancing methodologies, constituents and their respective 

weightings for all indices in which UCITS invest. In our view, however, it is not appropriate to 

indirectly impose requirements on indices by regulating only a small group of index users. It should 



 

 

be much more effective to consider direct regulation of index and benchmark providers pursuant to 

the recently published Commission’s consultation. 

Thirdly, indices and benchmarks determine in many cases the fees to be paid by investors 

(performance fees) and the remuneration of the asset management company as well as the 

remuneration of the individual fund manager.  

We do not see that there is something like a ‘culture of manipulation’ across the spectrum of 

providers of indices and benchmarks. We recognize that significant problems concerning LIBOR do 

exist, mainly because of the very limited number of enterprises posting rates and the intransparent 

procedure of the rate setting.  

What action should be taken to ensure these forms of market abuse are tackled? 

In light of the huge economic importance of indices and benchmarks, we support specific regulation 

of all providers. This regulation should also apply in addition to any rules already applicable to stock 

exchanges or banks offering such products. To focus on the well known problems of LIBOR, we 

support control of the methodology and the actual setting of benchmarks which should be executed 

by an independent and neutral party – regulator, market institution or committee. In this context, we 

would very much welcome the setting of technical standards.  

Q2: What action should be taken to ensure the integrity and quality of all benchmarks, 

financial instruments and markets? 

a. Do both benchmarks and those entities that input into the setting of the benchmark 

need to be regulated?  

 

In light of the huge economic importance of indices and benchmarks we support specific 

regulation of all providers of indices and benchmarks. This regulation should also apply in 

addition to any rules already applicable to stock exchanges or banks offering such products. 

We would advocate that the authorization of any provider of public indices or rates, the 

production of such indices and benchmarks, the process (not content) of setting up the 

relevant methodology, including its market consultation, and the process of the calculation 

and setting of the indices or benchmark as well as the provision of data to the public and the 

licensing and pricing of indices should be regulated. The regulation of credit rating agencies 

may provide a good starting point for such regime. Given the fact that index and benchmark 

providers are economically at least of the same, if not of even larger, importance to financial 

markets as rating agencies, their regulation is long overdue.  

 

b. Are traded rates as opposed to offered rates a better basis for input? Or should a 

'hybrid' approach be adopted?  

 

Traded rates are a clear and transparent basis for input.  

 

c. Should the posters of rates be granted anonymity? What would be the potential 

downside to such an approach? Would such a status add or diminish the integrity of 

prices? 

 

We think that transparency should form an essential part of the process of establishing and 

computing benchmarks. This will help to restore confidence in the integrity of markets, 

which is an essential prerequisite for a functional capital market. There is, for example, a 

higher grade of transparency concerning EURIBOR, as the the rates posted are already 

published on Bloomberg and are therefore known to professional traders.  



 

 

 

d. What kind of powers should regulators of the financial sector be given to set and 

introduce criminal sanctions for attempted or actual manipulation of benchmarks?  

 

The European Commission on 25 July 2012 has already amended its proposal for a 

Regulation on insider dealing and market manipulation (market abuse), COM(2011) 651 

final, by rules concerning the direct manipulation of benchmarks. The European Commission 

has as well amended its proposal for a Directive on criminal sanctions for insider dealing and 

market manipulation, COM(2011) 654 (final) by criminal sanctions concerning the direct 

manipulation of benchmarks. Regulators should be granted adequate powers to exercise 

effective supervision on this kind of market abuse like on all kinds of market abuse.  

In addition, as is the case for CRAs, providers of indices and benchmarks should be subject 

to fines and revocation of license to do business if the envisaged EU rules on authorization 

and operations of index and benchmark providers are breached. The regulation of credit 

rating agencies may provide a good starting point for such rules. Finally, it may be necessary 

to establish a specific liability regime for index and benchmark providers, given the fact that 

investors will have difficulties to establish concrete amounts of damages across the broad 

range of products and applications mentioned above.  

 

TOPIC 2: ESTABLISHING INTEGRITY AND TRUST POST LIBOR/EURIBOR 

Q3: What specific measures should be taken at European/Global level to improve investor 

confidence? How can cooperation between global regulators be improved? 

How can legislators ensure continuity between existing contracts which rely on Libor/Euribor 

(some $500 trillion of contracts) and future contracts?  

Regulators should urgently pass regulation on the above mentioned measures of authorization, 

operational controls and regulation of the processes of the setting of methodologies and the benchmarks 

themselves. Transparency on the setting of indices and benchmarks, including daily license and fee free 

publication (including download/ data feed capacity) of all public index and benchmark 

prices/values/rates, their constituent parts, their weightings , and – if applicable - contributors, on a 

central official EU website will  promote investor confidence as daily publication on a central official 

EU website would limit the interest for and the possibility of market and other financial abuse by the 

providers of such products. Publication by the provider of index and benchmark prices/values/rates 

without corresponding daily publication of their constituent parts and their weightings on a central EU 

website should be prohibited. The widespread use of LIBOR as a reference in financial contracts, will, 

realistically, demand continuity, at least in the medium term. If a new benchmark will be developed as 

an alternative for the market, the new benchmark may be applied in principle to new contracts only. It 

may be only applied to existing contracts if the legislator develops transitional provisions in order to 

grant continuity.  

Q4: What specific measures could be taken to enhance transparency and information quality in 

the financial sector? 

As far as not yet existing, the above mentioned regulatory measures of control especially for money 

market benchmarks should be established quickly and the entities that input into the setting of 

benchmarks should be submitted to regulatory rules for the posting of rates. Daily license and fee free 

publication (including download/ data feed capacity) of all public index and benchmark 

prices/values/rates, their constituent parts, their weightings, and – if applicable - contributors, on a 

central EU website would limit the interest for and the possibility of market and other financial abuse by 

the providers of such products. The ESMA website for CRA data may be a good starting point. 



 

 

Publication by the provider of index and benchmark prices/values/rates without corresponding daily 

publication of their constituent parts, their weightings, and – if applicable - contributors, on a central EU 

website should be prohibited. 

Q5: What future action could be taken to achieve better governance in order to prevent future 

manipulation and establish integrity, trust and fairness in the financial services industry? 

We would like to refer to our answer made to Q3 and 4. On the European level, the suggested new rules 

on authorization, operations and transparency rules of index and benchmark providers will be further 

improved by the sanctions laid down in the European Commission’s aforementioned amendments to its 

proposal for a regulation on insider dealing and market manipulation (market abuse) and to its proposal 

for a directive on criminal sanctions for insider dealing and market manipulation.  

 


