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INTRODUCTION 

1. ICAEW welcomes the opportunity to comment on the Wheatley Review of LIBOR: initial 
discussion paper, published by HM Treasury on 7 August 2012 and which is available from the 
following link http://hm-treasury.gov.uk/d/condoc_wheatley_review.pdf 

 

WHO WE ARE 

2. ICAEW is a world-leading professional accountancy body. We operate under a Royal Charter, 
working in the public interest. ICAEW’s regulation of its members, in particular its 
responsibilities in respect of auditors, is overseen by the UK Financial Reporting Council. We 
provide leadership and practical support to over 138,000 member chartered accountants in 
more than 160 countries, working with governments, regulators and industry in order to ensure 
that the highest standards are maintained.  
 

3. ICAEW members operate across a wide range of areas in business, practice and the public 
sector. They provide financial expertise and guidance based on the highest professional, 
technical and ethical standards. They are trained to provide clarity and apply rigour, and so 
help create long-term sustainable economic value.  
 

4. The Financial Services Faculty was established in 2007 to become a world class centre for 
thought leadership on issues facing the financial services industry acting free from vested 
interest. It draws together professionals from across the financial services sector and from the 
25,000 ICAEW members specialising in the sector and provides a range of services and 
provides a monthly newsletter FS Focus. 

 

MAJOR POINTS 

5. We believe that it is possible to strengthen LIBOR in its current form so it can remain fit for 
purpose as a benchmark rate. This will avoid lengthy and widespread ramifications for existing 
contracts and maintain continuity during a time of existing economic instability.   

 
6. We believe that external assurance can be an important feature in increasing confidence in the 

reliability of interest rate benchmarks. We note that Barclays have been required to obtain 
external assurance on their interest rate benchmark submissions by the Commodity Futures 
Trading Commission (CFTC). Given the increasing number of banks facing direct regulatory 
scrutiny both domestically and internationally we are of the view that the demand for 
assurance could be far reaching. As such we are currently developing guidance in this area.  
Guidance will help ensure uniformity and a standard level of work and therefore confidence in 
audit reports or opinions.  

 
7. The LIBOR scandal does not have a single cause but many of the instances of behaviour 

which led to manipulation of submissions should be addressed at an organisational level.  
Increased regulation will not necessarily change behaviours, and organisations must look 
closely at their culture and tone at the top. This is vital to ensure ethical and fair behaviour is 
appropriately incentivised and encouraged. This idea is further addressed in our separate 
response to The Parliamentary Commission on Banking Standards.   

 

RESPONSES TO SPECIFIC QUESTIONS 

Do you agree with our analysis of the issues and failings or LIBOR? 

8. We are in agreement with the review team that the reach and influence of LIBOR is difficult to 
quantify with precision.  LIBOR has established itself as a key rate, and is by far the most 
commonly used, but is one of many international benchmarks. The importance of the London 
benchmark specifically should not be underestimated, both in terms of the value of loans and 
contracts that reference it and in reinforcing London’s position as a leading financial centre.  
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9. Without detailed impact studies any changes made to the construction or form of LIBOR would 
be difficult to predict. Interest rate benchmarks are used because they meet a market need. 
The scale of their use, and longevity of some of the outstanding contracts, means that changes 
to LIBOR should be handled carefully. The most practical way to reform LIBOR would be in 
such a way that new-LIBOR retains the same underlying objective of providing a daily point-in-
time estimate of the rates that banks expect to borrow at. 

 
10. Replacing LIBOR with an alternative measure could cause significant market disruption as the 

legal position of each underlying contract may need to be clarified. It may be possible to 
develop an alternative benchmark that could be used in future contracts, while retaining LIBOR 
until existing positions unwind, although we believe that the choice of benchmark should be a 
market decision.  

 
11. Various changes have been suggested that affect the objective of the benchmark, for example 

to have a rate based upon what a bank would expect to lend to another bank at a specified 
credit rating. While these alternatives may or may not provide a better indicator, and markets 
may choose to use these in the future, as this would represent a change in the objective of 
LIBOR, it may undermine existing contracts. It may, in contrast, be possible to change the 
methodology of calculating LIBOR, for example by giving added weight to real transactions (or 
even basing LIBOR on real transactions), without causing major market disruption, as the 
underlying objective may remain the same.  

 
12. There is a parallel in accounting to changes in measurement bases versus changes in 

estimation techniques. In summary, a change in an estimation technique involves finding a 
better way of estimating the same objective (for example how to estimate depreciation of an 
asset) and is not a change in accounting policy and does not require a restatement the 
financial statements. By contrast, where the basis of measurement is changed, for example 
from depreciated cost to fair value, this is a change in accounting policy so requires the prior 
year financial statements to be restated. 

 
13. In response to the assertion that the need for expert judgement on the part of the submitter is a 

weakness of LIBOR1 the ICAEW believes that this is not a problem per se. Whilst the need for 
judgement inherently means there is a greater possibility of manipulation, removing judgement 
does not guarantee credibility or ethical behaviour of individuals, which is ultimately what is 
required. Removing judgement from the process can risk removing some sense-checking 
against real market events and conditions.   

 
14. We agree with the review team that banks should be required to maintain proper records to 

support their interest rate benchmark submissions. Such records are necessary to allow proper 
reviews over processes, and will be essential if submissions are to be subject to assurance 
from internal or external auditors. Given that interest rate benchmarks are submitted daily, 
covering several currencies and durations, the documentation requirements would need to be 
relatively straightforward to allow the process to be completed efficiently. 

 
15. We agree that the governance processes around the review and compilation of LIBOR, 

currently undertaken by Thomson Reuters and the BBA, should be reviewed. It is important 
that submissions are compared with expectations, and there is a mechanism for taking action if 
submissions appear suspicious. The review team has highlighted concerns in this area and we 
agree that these should be examined. 

 
16. It has yet to be established who suffered losses due to LIBOR manipulation. It is likely that 

there will be winners and losers, particularly from alleged manipulation by bank traders. It is 
also not clear that the banks themselves benefit from any manipulation by their staff as, 
although manipulation may have favoured individual trading positions, they may not have 
favoured the net position of the banks. Some analysts estimated that US mortgage borrowers 

                                                
1
 The Wheatley Review of LIBOR: initial discussion paper p 15 



Response to Wheatley Review on LIBOR 

3 

may have benefited from LIBOR manipulation. However, given the importance of LIBOR 
submissions, the damage done to confidence in the financial system by LIBOR manipulation 
may well exceed the gains and losses arising from it.   

 
Can LIBOR be strengthened in such a way that it can remain a credible benchmark?  

17. We believe LIBOR can be strengthened to remain a credible benchmark. Confidence in 
banking is at an all-time low and the LIBOR problems reinforce this. In the case of LIBOR, this 
is, due to the actions of people, rather than an inherent failure of the LIBOR mechanism which 
has operated more or less effectively since its inception. The issue rests with deliberate 
manipulation of interest rate benchmarks for either personal gain or to promote confidence in a 
bank’s brand. These behaviours could be exhibited however a benchmark is derived. Hence 
there is the need to refocus on culture and the tone at the top.   

 
18. We support suggestions to move towards basing LIBOR submissions more closely upon 

market transactions. The CFTC order on Barclays sets out a hierarchy of factors that should 
be considered in determining its submissions. These are sensible and would strengthen the 
credibility of interest rate benchmarks. While in deep liquid markets, a system based fully on 
real transactions might be desirable, there may be practical problems in having this too rigidly 
applied as there may be occasions when there are insufficient transactions by an individual 
bank, so real transactions may be misleading. Formalising this hierarchy should improve the 
process without undermining. An additional condition might be added that banks could make 
adjustments to this where it believes the hierarchy might lead to misleading answers, but the 
reasons for any such adjustments should be documented and potentially submitted to the 
agency collating the data. This would allow review, not only at the time but also by internal or 
external audit, as well as providing a paper trail to any individuals involved in influencing 
submissions.  

 
19. Following their investigation into Barclay’s LIBOR submissions between 2005 and 2009 the 

CFTC have required Barclay’s to engage external auditors to perform a submissions audit on 
an annual basis for at least the following four years.   

 
20. It is expected that given the political nature of this settlement and the increasing number of 

banks becoming implicated in the LIBOR scandal that there will be a wider call for provision of 
assurance over LIBOR submissions more generally. ICAEW is developing guidance for 
auditors on providing external assurance on LIBOR submissions, and will seek input from 
regulators and policymakers on its development, including HM Treasury, the FSA, CFTC and 
European Commission. 

 
21. External assurance, supported by guidance based upon international standards, should 

provide confidence to stakeholders that there are adequate controls around the submissions 
process. This could include, for example, not only reviewing the processes around 
submissions, but carrying out reasonableness checks by comparing submissions to actual 
transactions. It would also assist those providing this assurance to do so on a consistent basis.   

 
Should the setting of and/or the submission to LIBOR be regulated activities? 

22. The scope of regulation would have to be carefully considered.  It would have to be confirmed 
where regulatory responsibility would lie (likely with the FCA) and adequate resource 
guaranteed. In principle, setting rates such as LIBOR can be performed effectively by the 
private sector. Ultimately, no-one is mandated to use LIBOR, and alternatives exist, including 
banks own base rates which a bank can set according to its own competitive strategy. 
However, given its importance, there may be merit in some regulatory oversight of the rate 
setting mechanism to add further credibility to the rate. Banks contributing to the LIBOR panel 
are, of course, regulated. We note that the FSA has managed to successfully take 
enforcement action against Barclays, with other cases reportedly under investigation, for 
breach of its principles. It may be that the objective of regulatory oversight can be achieved 
through the FSA extending its approach to supervision without requiring additional regulation. 
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Should the regulator be provided with specific powers of criminal investigation and 
prosecution in relation to attempted manipulation and manipulation of LIBOR?  

23. ICAEW supports principles based regulation. We would not favour introducing explicit offences 
of manipulating benchmark interest rates as we believe that the existing provisions of the 
Fraud Act cover these matters, in addition to the FSA’s core principles. We believe that the 
Fraud Act is very well drafted, and would welcome case law to establish that it can cover such 
market manipulation. We would support extending the Market Abuse Directive so that it can 
cover issues such as LIBOR manipulation, but had it been drafted in a more principles based 
way, the Directive may have already caught this. 

 
24. Further to this on 6 July 2012 the Serious Fraud Office (SFO) formally accepted the 

investigation into LIBOR. On 30 July 2012 David Green QC confirmed that criminal offences 
are capable of covering the LIBOR scandal. We would welcome case law confirming this, and 
we believe that the potential for criminal sanctions under the Fraud Act would act as a stronger 
deterrent than a specific regulatory sanction. There may, however, be merit in providing the 
FSA with greater powers to take action under the Fraud Act, for example to be allowed to 
direct the SFO to take on cases, or powers for the FSA and successor bodies to directly 
prosecute such cases.   

 
Should there be an overarching framework for key international reference rates?  

25. We believe that all reference rates should be considered to be of comparable integrity allowing 
users to choose the most appropriate rate for their purpose. The guidance being developed by 
the ICAEW for audit and assurance practitioners in this area is intended to be of sufficient 
scope so as to be applicable to benchmarks and indices generally, not simply LIBOR. This 
would benefit all Price Reporting Agencies. External audit allows a transparent and established 
way for them to show that they have executed their oversight responsibilities if this is 
considered to be most appropriate and efficient.   

 
26. We would support the development of principles on an international level and would seek to 

take an active part in this. The elements which make a benchmark credible; robust 
methodology, credible governance structure, formal oversight and transparency are all things 
which would lend LIBOR to external audit which would serve to further increase confidence in 
credibility.   

 
 
E  philippa.kelly@icaew.com 
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