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EUROPEAN PARLIAMENT 

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS 

 

- PUBLIC CONSULTATION - 
 

Questionnaire for the public consultation on  

 

MARKET MANIPULATION: LESSONS AND REFORM  

POST LIBOR/EURIBOR 

 

by ECON Vice President and Rapporteur – Arlene McCarthy MEP 
 

This public consultation is organised in the context of the preparation of the ECON Committee reports by Arlene 

McCarthy MEP based on the Commission amended proposals of 25 July 2012 for a Regulation on insider 

dealing and market manipulation (market abuse) (COM(2012)421) and for a Directive on criminal sanctions for 

insider dealing and market manipulation (COM(2012)420). 

Interested stakeholders are invited to respond to the questionnaire below. To facilitate the evaluation process, 

concise and informative responses are welcome.   

Received contributions, together with the identity of the contributor, may be published on the European 

Parliament's website, unless contributors object to publication of their identity or parts of their responses. If 

contributors do not wish their identity or parts of their responses to be divulged, this should be clearly indicated 

and a non-confidential version should be submitted at the same time. In the absence of any indication of 

confidential elements, the ECON Secretariat will assume that the response contains none and that it can be 

published in its entirety. 

Please send your answer to econ-secretariat@europarl.europa.eu by 17 September 2012 at 12.00. 

 

IDENTITY OF THE CONTRIBUTOR 

 Name of the person and/or organisation responding to the questionnaire:  

NASDAQ OMX 

 Description of the main activities of the organisation: 

The NASDAQ OMX Group, Inc. delivers trading, exchange technology and public company services across six 
continents, with more approximately 3,400 listed companies worth $5.1 trillion in market cap. NASDAQ OMX 
offers multiple capital raising solutions to companies around the globe, including its U.S. listings market, 
NASDAQ OMX Nordic, NASDAQ OMX Baltic, NASDAQ OMX First North, and the U.S. 144A sector. In the U.S. and 
Europe, NASDAQ OMX own and operate 24 markets, 3 clearinghouses and 5 central securities depositories 
supporting equities, options, fixed income, derivatives, commodities, futures and structured products. NASDAQ 
OMX technology supports the operations of over 70 exchanges, clearing organizations and central securities 
depositories in more than 50 countries.   

The NASDAQ OMX European index portfolio contains indexes for the Nordic and Baltic markets. In addition to 
other European Markets, these tradable, all share, sector and benchmark indexes span both equity and fixed 
income. In Europe, NASDAQ OMX calculates approximately 1,800 indexes and more than 550 of which are 

mailto:econ-secretariat@europarl.europa.eu


2 

 

customized indexes, all subject to a transparent regulatory framework. 

Please indicate whether you object to the publication of the identity of the contributor: 

 yes, I object    X   no, I do not object 

If you object, an anonymous contribution may be published. 

 

TOPIC 1: TACKLING THE CULTURE OF MANIPULATION  

Q1: How widespread is the problem? Are there other financial instruments, markets and/or 

benchmarks vulnerable to potential manipulation? 

 What action should be taken to ensure these forms of market abuse are tackled? 

NASDAQ OMX: 

The more exposed the composition of a product is to manual elements and to opportunities and incentives for 
manipulations, the higher the risk is for manipulation. Exchange traded indices based on tradable prices and 
calculated automatically are virtually impossible to manipulate, unless one manipulates the prices of the 
underlying instrument, which is already forbidden according to the Market Abuse directive (MAD). In the other 
end are benchmarks based on indicative input, such as LIBOR. Further, in any composition of any ‘IBOR’, the 
number of participants inputting and the sizes/market positions of these players, may expose the process to 
various degrees of risks for manipulation and also of abuse of a possible dominant position. 

Q2: What action should be taken to ensure the integrity and quality of all benchmarks, financial 

instruments and markets? 

NASDAQ OMX: 

Integrity of markets is crucial. MAD and MiFID already provide a framework that forbids manipulation of the 
prices of traded products, requires surveillance of the trading, requires financial institutions to identify, avoid 
and manage conflicts of interests and also to have in place the necessary controls, safeguards and procedures, 
etc. These rules also provide authorities with supervisory powers to investigate and sanction financial 
institutions, as well as to instigate criminal proceedings against individuals. 

The world of benchmarks and indices expands beyond financial regulation. Nevertheless, it is important to note 
that the LIBOR scandal did in fact involve financial institutions that are already regulated and under supervision. 
Indeed, the competent authorities have also acted. In general, enforcement of rules that are already in place is 
a fundamental part of the regulatory framework that contributes to integrity of markets. 

a. Do both benchmarks and those entities that input into the setting of the benchmark need to 

be regulated? 

NASDAQ OMX: 

It is important to distinguish between the inputting to a benchmark calculation on the one hand, and the actual 
calculation on the other. It is also necessary to distinguish between criminal sanctions and administrative 
sanctions. 

Manipulation of input is an act of intent, with the purpose of causing a certain effect. It should definitely be 
prohibited and we support the amendments to MAD in that respect. We also note that when it comes to input 
in the form of prices of financial instruments that are traded on the transparent markets, manipulation of such 
prices is already covered by MAD. Where the amendments seem to make a difference is the area of benchmarks 
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where the input is taken from indicative interests. Extending the scope to cover also indicative interests is a 
positive development. Intentional manipulation by an individual can be subject to criminal proceedings. 

When the input comes from a financial institution and the input is somehow manipulated, or the manipulation 
occurs as part of the inputting process, the financial institution cannot be subject to criminal proceedings. 
Instead, the supervisory authority has to take necessary measures. There is already a regulatory framework for 
this, in for instance MiFID or banking legislation. 

The actual calculation of an index or a benchmark on the other hand, is a very automated process that leaves 
little or no room for manipulation. In the case where a regulated entity, such as an exchange, calculates an 
index, we consider it fundamental that the institution carries out this procedure correctly. Mistakes and errors 
could happen however. If they do, the negligent entity should be subject to relevant supervisory measures. We 
also believe the current regulatory framework, such as MiFID, provides for this. It is relevant that such measures 
include administrative sanctions rather than criminal sanctions, as mistakes in the calculation are not due to 
criminal intent but rather due to sub-standard internal procedures. Again, enforcement of rules that are already 
in place is a fundamental part of the regulatory framework that contributes to integrity of markets. 

b. Are traded rates as opposed to offered rates a better basis for input? Or should a 'hybrid' 

approach be adopted? 

NASDAQ OMX: Traded rates are always a better input in the sense that this input data is the result of the 
transparent trading process. Trading on transparent and regulated markets is already covered by MAD and 
there is surveillance and supervisory oversight to enforce MAD. For this kind of indices, there is simply little or 
no room or incentives for manipulation. Because of this, traded rates could be described as “better” basis for 
input than offered rates. 

However, input data based on traded rates may not exist for all types of markets, so there is no case to require 
the use of traded prices as a basis for input to benchmarks, or even regulate which type of input benchmarks in 
general may use. 

 

c. Should the posters of rates be granted anonymity? What would be the potential downside 

to such an approach? Would such a status add or diminish the integrity of prices? 

 

d. What kind of powers should regulators of the financial sector be given to set and introduce 

criminal sanctions for attempted or actual manipulation of benchmarks?  

 

NASDAQ OMX: 

As already stated above, much of the area targeted in this consultation is already within the scope of regulation. 
What needs to be kept in mind is that criminal sanctions can only capture individuals. Legal entities, such as 
financial institutions, cannot be subject to criminal sanctions, so there need to be administrative sanctions as 
well, which is already the case. 

 

 

TOPIC 2: ESTABLISHING INTEGRITY AND TRUST POST LIBOR/EURIBOR 

Q3: What specific measures should be taken at European/Global level to improve investor 

confidence? How can cooperation between global regulators be improved? 

How can legislators ensure continuity between existing contracts which rely on Libor/Euribor 

(some $500 trillion of contracts) and future contracts? 
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NASDAQ OMX: 

As regards benchmarks that use tradable prices as a basis for input, market integrity can for instance be 
improved by introducing cross-market surveillance. Today, the same products are traded across markets, but 
surveillance is still local. All trading in one instrument, irrespective of where it takes place, should be surveilled 
by one surveillance team. The primary listing venue should be given the task having this overview. 

Q4: What specific measures could be taken to enhance transparency and information quality in 

the financial sector? 

NASDAQ OMX: 

In the ongoing revision of MiFID it should be ensure that trading is transparent and does not move to opaque 
venues or to the OTC space. 

Also in MiFID, the requirements on quality of the reported data should be enhanced. This will make the existing 
data more useful. 

As regards benchmarks and indices specifically, there is already a lot of transparency around them. Index 
providers already publish the index methodology, clearly explaining the way the index is calculated. Thus, 
professional market participants are most likely, or at least should be, aware of the index methodologies and 
use this information as a basis for business decisions in the daily operations. 

One measure to improve investor protection could be to develop guidelines on which benchmarks should be 
used as references for contracts that involve retail clients. Retail clients may not have the same opportunities to 
evaluate and decide which benchmarks may be best suited as references for, for instance, a mortgage loan or a 
credit card agreement. It could be questioned whether benchmarks composed on the basis of indicative 
interests are at all suited for the retail sector. Possibly, for the retail sector, guidelines should be developed on 
which types of benchmarks are suitable. There may be a case to recommend that for the retail sector, 
references should only be made to benchmarks that use as input only tradable prices, actual bids and offers or 
other observable market activities rather than estimates, indications or opinions.  

Q5: What future action could be taken to achieve better governance in order to prevent future 

manipulation and establish integrity, trust and fairness in the financial services industry? 

NASDAQ OMX: 

Integrity, trust and fairness is fundamental for the financial services industry. As already stated, financial 
services institutions are already subject to rules on organisational requirements, conflicts of interests, systems 
and controls, etc. There is a basis for authorities to intervene when firms are not up to standard. 

 

THANK YOU FOR RESPONDING TO THIS QUESTIONNAIRE. 

 


