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MARKET MANIPULATION: LESSONS AND REFORM  

POST LIBOR/EURIBOR 

 

by ECON Vice President and Rapporteur – Arlene McCarthy MEP 
 

This public consultation is organised in the context of the preparation of the ECON Committee reports by Arlene 

McCarthy MEP based on the Commission amended proposals of 25 July 2012 for a Regulation on insider 

dealing and market manipulation (market abuse) (COM(2012)421) and for a Directive on criminal sanctions for 

insider dealing and market manipulation (COM(2012)420). 

Interested stakeholders are invited to respond to the questionnaire below. To facilitate the evaluation process, 

concise and informative responses are welcome.   

Received contributions, together with the identity of the contributor, may be published on the European 

Parliament's website, unless contributors object to publication of their identity or parts of their responses. If 

contributors do not wish their identity or parts of their responses to be divulged, this should be clearly indicated 

and a non-confidential version should be submitted at the same time. In the absence of any indication of 

confidential elements, the ECON Secretariat will assume that the response contains none and that it can be 

published in its entirety. 

Please send your answer to econ-secretariat@europarl.europa.eu by 17 September 2012 at 12.00. 

 

IDENTITY OF THE CONTRIBUTOR 

 Name of the person and/or organisation responding to the questionnaire: 

Mark MacGann, Senior Vice President, Head of European Government Affairs and Public Advocacy, 

on behalf of NYSE Euronext. 

 

 Description of the main activities of the organisation: 

NYSE Euronext is a leading global operator of financial markets, a manager of index and other 

referential data and a provider of innovative trading technologies. NYSE Euronext’s exchanges in 

Europe (Amsterdam, Brussels, Lisbon, London and Paris) and the United States provide for the trading 

of cash equities, bonds, futures, options, and other exchange-traded products.  NYSE Liffe is the name 

of NYSE Euronext’s European derivatives business and is the world’s second largest derivatives 

business by value of trading. In addition, NYSE Euronext has over 25 years of experience in compiling, 

calculating and publishing a wide range of benchmark indices in Europe and the United States, 

including the CAC 40 and AEX indices.   

 

LIFFE makes available for trading a broad range of futures and options contracts, including products 
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based on Sterling LIBOR, Swiss Franc LIBOR and EURIBOR.  In addition, NYSE Euronext’s futures 

exchange in the United States, NYSE Liffe U.S., lists a futures contract based on U.S. Dollar LIBOR 

and has recently launched a product based on the DTCC’s General Collateral Finance (GCF) Repo 

Index. 

 

Please indicate whether you object to the publication of the identity of the contributor: 

 yes, I object   × no, I do not object 

If you object, an anonymous contribution may be published. 

 

TOPIC 1: TACKLING THE CULTURE OF MANIPULATION  

Q1: How widespread is the problem? Are there other financial instruments, markets and/or 

benchmarks vulnerable to potential manipulation? 

NYSE Euronext believes that the policy makers should, at least in the first instance, concentrate their 

efforts and attention on the benchmarks where problems have demonstrably arisen. While NYSE 

Euronext agrees that there are some benchmarks that could face similar issues to those identified 

relating to LIBOR, we would also highlight that there is a spectrum along which these benchmarks 

reside in relation to their potential susceptibility to manipulation.  As the Wheatley Review in the 

United Kingdom points out, the setting of EURIBOR rates is already under consideration, albeit the 

EBF’s process differs from the BBA approach in some key respects. These meaningful differences 

include the polling mechanism and the wording of the question posed, for example. Nevertheless, if 

there are any changes implemented to the LIBOR setting process, we would stress that all interbank 

money-market rates based on quoted fixings should be subject to the same standards (including 

EURIBOR).   

 

It is appropriate that, in due course, international policy makers should consider whether the principles 

and package of policy measures agreed for LIBOR and EURIBOR (and other global interest rate 

benchmarks) have broader application to benchmarks used in other parts of the financial sector.    This 

approach would enable policy makers to retain their focus on addressing – as a matter of urgency - the 

issues which have occurred in relation to interest rate benchmarks on the one hand, without losing sight 

of the potential benefits of broader application of their policy action on the other.  The benefits of wider 

application, and any requisite tailoring of regulatory requirements to other sectors, could then be given 

due consideration over the medium term without delaying the much needed action in relation to interest 

rate benchmarks. 

 

With regard to the provisions in the proposed MIFIR legislation which seek to foster greater 

competition in the trading and clearing of instruments based on proprietary indices, we do not regard 

these issues as central to the vulnerability or otherwise of the underlying index calculation. NYSE 

Euronext believes that while the calculation methodology of such indices is proprietary information, 

these instruments are less at risk of manipulation (albeit they are not immune to such risks), as the 

indices are based on shares traded on regulated markets, which themselves are tightly regulated 

institutions.    

 

 What action should be taken to ensure these forms of market abuse are tackled? 

NYSE Euronext welcomes the work of the European legislators on this matter, as well as the  regulatory 

investigations into interest rate benchmarks which are underway or planned by other authorities. The 

level of scrutiny by policy makers and regulatory authorities at the present time is extremely positive 



both in terms of finding a practical and effective solution to the issues which have been identified by the 

regulatory authorities and also in preventing the occurrence of further misconduct and abuse. Retaining 

LIBOR unchanged in its current state is not a viable option, and that LIBOR must be significantly 

strengthened in order to address the weaknesses that have been identified.  

 
From that perspective, NYSE Euronext believes that the key reforms which are necessary are the 

effective management and mitigation of the conflicts of interest which currently exist. NYSE 

Euronext believes this can be achieved by implementing a comprehensive package of measures which is 

designed:  

 

(a) to implement technical improvements in the rate-setting methodology;  

 

(b) to create a more robust governance and rate-setting framework;  

 

(c) to reduce the incentives for abuse;  

 

(d) to bring the administration of interest rate benchmarks and submissions to them within 

the regulatory perimeter; and 

(e) to create bespoke regulations and sanctions in relation to these activities. 

Q2: What action should be taken to ensure the integrity and quality of all benchmarks, financial 

instruments and markets? 

a. Do both benchmarks and those entities that input into the setting of the benchmark need to 

be regulated? 

 

In relation to managing and administering interest rate benchmarks, there is a strong case for these 

activities to be brought within the regulatory perimeter. This would ensure, for instance, that the 

Regulators would be able to make rules requiring organisations which manage and administer such 

benchmarks to have suitable governance frameworks, effective rate design and oversight arrangements 

and an appropriate level of transparency in relation to their activities.  In the absence of a direct 

regulatory locus of this nature, it is unclear how Regulators could ensure that such checks and balances 

were in place and were being applied rigorously. As such, it would be advisable to consider a suitably 

tailored regulatory framework for organisations which manage and administer interest rate benchmarks. 

 

Please see the answer to Question 2d below in relation to extending the regulatory perimeter to include 

the activity of contributing to interest rate benchmarks.   

 

b. Are traded rates as opposed to offered rates a better basis for input? Or should a 'hybrid' 

approach be adopted? 

 

If, by a “hybrid methodology”, one means the calculation of a single rate using both polled data and 

transaction data, it is not immediately obvious how this would work. Taking LIBOR as an example, it 

very specifically captures the “Offered Rate” at which banks could borrow funds, while transactions can 

happen at the bid price (i.e. LIBID), the offer price (LIBOR) or at a price point between LIBID and 

LIBOR. As such, the currently polled data and the transaction data are not reflective of the same rate 

and it is not clear how they could be combined without changing what LIBOR purports to represent. In 

theory, one could change LIBOR to be a mid-point rate, so that one asked a different question (i.e. what 

is the mid-point between the rate at which a bank is willing to lend in the inter-bank market and the rate 

at which it believes it could borrow) and this could be averaged and aggregated with transaction data in 

order to produce a single rate. However, this would have the effect of changing the rate away from an 

offered rate to a mid-point rate, with all of the dislocation issues that this would bring. Also, the use of 



traded rates is not immune to manipulation, particularly in a low volume environment. 

 

NYSE Euronext agrees with that traded rates would be useful in corroborating contributions to LIBOR.  

In addition to money market transactions, prices from related markets (such as futures markets and 

Forward Rate Agreement (“FRA”) markets) would be helpful in this regard.  They would, for instance, 

provide a useful tool to the manager within a contributing bank who is responsible for overseeing the 

rate submission process at that bank as they would provide him with empirical pricing points against 

which to compare – and if necessary question – rate contributions which had been submitted to him for 

authorisation. In addition, such data would be useful to the body which administers and manages 

LIBOR as a means of it cross-checking and, where warranted, querying rates submitted by contributing 

banks.   

 

In order to facilitate that cross-checking role, market participants should be under an obligation to report 

their money market transactions, and transactions in related markets, to a trade repository to which the 

body responsible for administering LIBOR would have access.       

 

 

c. Should the posters of rates be granted anonymity? What would be the potential downside 

to such an approach? Would such a status add or diminish the integrity of prices? 

 

The current practice is that LIBOR contributions submitted to Thomson Reuters by individual 

contributing banks  are already transparent.  However, there is a case for changing the existing 

transparency arrangements and, instead, making individual contributions to LIBOR and other interest 

rate benchmarks public either on a deferred basis or in anonymous form only.  This would help address 

one of the motivations which has been identified by regulators for the submission of inaccurate LIBOR 

contributions, i.e. the “credit-signalling or stigma effect” which, as has been established by the FSA, 

may motivate an individual bank to lower submissions during periods of market stress in order to avoid 

external perceptions that its relative creditworthiness has been negatively affected.   

 

The main potential downside of this change would, of course, be a reduction in transparency concerning 

the individual contributions upon which rates are calculated. However, whilst this would be regrettable, 

it would remove one of the main incentives for misconduct and thus could lead to improvements in the 

integrity of the rate-setting process.  That incentive might also be reduced, to some extent, by replacing 

the current LIBOR question to contributing banks (which asks them for the rate at which they could 

borrow funds in the inter-bank market) with one which is more akin to the EURIBOR question (i.e. 

focusing on the rate offered by one hypothetical prime bank to another).  

 

 

d. What kind of powers should regulators of the financial sector be given to set and introduce 

criminal sanctions for attempted or actual manipulation of benchmarks?  

 

Regulatory powers should be extended. As demonstrated by the recent example of the FSA which was 

only able to take enforcement action against authorised firms in relation to misconduct concerning 

LIBOR and EURIBOR on the basis of breaches of the FSA Principles for Business, contributing to 

interest rate benchmarks and managing and administering such benchmarks are currently not regulated 

activities in most if not all Member States.  In consequence, Regulators  do not currently always have 

the ability to make specific rules governing such benchmarks; nor are they able to take enforcement 

action against individuals within firms who have perpetrated misconduct unless market manipulation 

can be proved (which is often difficult). These deficiencies need to be rectified as a matter of urgency 

and the regulatory perimeter should be expanded accordingly. This is important not just in terms of the 

substance of regulatory scrutiny and powers, but also in terms of the perception within contributing 

banks of the status of the rate setting process. Changing perceptions among the individuals involved 



within the contributing banks is key to achieving the necessary changes given that individual behaviours 

– and the management and compliance structures which oversee them within the banks - form the first 

line of defence against potential misconduct.   

 

In principle, NYSE Euronext agrees that criminal sanctions should be available to the regulators in 

order to deter and punish the most egregious misconduct which could be perpetrated in relation to rate 

setting.  Benchmark rates such as LIBOR form the basis of an extensive range of financial arrangements 

including wholesale market transactions, corporate loans, home mortgages and consumer credit 

agreements, and any manipulation (actual or attempted) of such rates should be treated as a crime 

against society.   

 

As a practical matter NYSE Euronext is aware that it is often extremely difficult for charges of market 

manipulation to be established to the requisite standard of proof. This is the case both under the criminal 

“beyond reasonable doubt” standard of proof and under the civil sliding scale standard of the “balance 

of probabilities”. As such, NYSE Euronext would urge the European legislator to conduct a realistic 

assessment of the likely effectiveness of new criminal powers in this area before coming to a definitive 

conclusion. This is important for the credibility of new criminal powers, since a law which were 

unenforceable would soon fall into disrepute and lose its deterrent effect. It is therefore incumbent on 

the authorities to design criminal powers and sanctions which will be effective in punishing abuse, 

which will provide a credible deterrent to future abuse and which command public confidence.       
 

 

 

TOPIC 2: ESTABLISHING INTEGRITY AND TRUST POST LIBOR/EURIBOR 

Q3: What specific measures should be taken at European/Global level to improve investor 

confidence? How can cooperation between global regulators be improved? 

NYSE Euronext believes that the key reforms which are necessary are the effective management and 

mitigation of the conflicts of interest which currently exist. NYSE Euronext believes this can be 

achieved by implementing a comprehensive package of measures which is designed:  

 

(a) to implement technical improvements, where necessary, in the rate-setting methodology;  

 

(b) to create a more robust governance and rate-setting framework;  

 

(c) to reduce the incentives for abuse;  

 

(d) to bring the administration of interest rate benchmarks and submissions to them within 

the regulatory perimeter; and 

(e) to create bespoke regulations and sanctions in relation to these activities. 

 

NYSE Euronext believes that the authorities’ focus should be on agreeing and implementing a package 

of measures in order to strengthen the existing benchmarks, rather than seeking to replace them with 

new benchmarks.     

Alternatives to LIBOR/EURIBOR. Whilst it is perfectly legitimate to consider whether alternative 

benchmarks should be used in relation to particular forms of business, NYSE Euronext sees this as a 

market-driven exercise and would caution against regulatory authorities mandating the use of specific 

benchmarks for particular forms of business(an exception may be made in relation to business in 

sovereign debt). We believe that the role of the regulatory authorities in this context is to set appropriate 

standards and requirements for all interest rate benchmarks and to oversee any migration by regulated 



entities from using one benchmark to another, given that any such migrations would inevitably involve 

investor protection and market integrity issues. 

International cooperation needs to be strengthened. As acknowledged in The Wheatley Review, 

benchmarks such as LIBOR serve international markets and regulatory investigations and consultations 

are underway, or are planned, in the United States and at EU level, as well as within the UK.  

Furthermore, while LIBOR is set in London and activities associated with it are subject to oversight by 

the UK authorities (albeit that the powers that the regulators currently have at their disposal need to be 

extended, as explained above), other interest rate benchmarks are set in other jurisdictions and are 

overseen differently.  It is vital that the separate initiatives that are underway to review such benchmarks 

are coordinated and that they arrive at consistent conclusions in order that the policy responses are 

comprehensive and avoid the scope for regulatory arbitrage. In light of these considerations, it would be 

appropriate for commonly-agreed international standards to be applied to global interest rate 

benchmarks such as LIBOR and EURIBOR.  If common standards are not agreed, uncertainty will be 

created in the market and there will be a risk of regulatory arbitrage.   

 

  How can legislators ensure continuity between existing contracts which rely on Libor/Euribor 

(some $500 trillion of contracts) and future contracts? 

The litmus test in relation to this issue will be the extent to which changes to the LIBOR/EURIBOR rate 

setting methodologies can be made without invalidating existing contractual arrangements or subjecting 

them to a significant risk of successful legal challenge.  Given that it is estimated that in excess of $500 

trillion worth of existing contracts are referenced to LIBOR/EURIBOR, such invalidations or litigation 

would cause severe market disruption and threats to investor protection which would impact wholesale 

and retail customers in multiple jurisdictions. Technical changes to the methodology for setting 

LIBOR/EURIBOR will therefore need to be constrained to the extent that is necessary in order to avoid 

these risks.  The two key factors in this regard are as follows: 

(a) LIBOR/EURIBOR are “unsecured inter-bank” rates: they represent the cost of 

borrowing in the inter-bank market on an unsecured basis.  If the definition of funding were 

widened to include bank borrowing from money market funds, commercial paper, 

certificates of deposit, corporate deposits and other funding sources, it could be argued that 

the financial value of existing LIBOR- and EURIBOR-based contracts would be changed 

and there would be winners and losers in this process.  For example, the credit risk 

associated with an unsecured three month deposit is significantly different from that 

associated with an instrument such as a certificate of deposit, which is tradable in the 

secondary market within that period.       

 

(b) LIBOR/EURIBOR are “offered” rates: they represent the cost of borrowing on the 

offered side of the market.  As a result, any initiative to move away from their being 

calculated on the basis of an assessment of (actual or theoretical) offers to a mechanical 

calculation based on actual transactions should be treated with caution as it may be subject to 

challenge. Taking LIBOR as an example, this is because actual transactions will not 

necessarily have been agreed at the offered price (LIBOR), but may have been agreed at the 

bid price (LIBID).  Therefore, a data set comprising the price of a series of money market 

transactions (e.g. for three month deposits) would facilitate the calculation of an average rate 

which would be more akin to a mid-point between LIBOR and LIBID rather than LIBOR 

per se.  In the absence of any adjustment to take account of this fact, parties with existing 

contractual arrangements could claim that a key term of their contracts had been amended 

without their consent, such that their LIBOR-based contract had been changed to be a 

LIBOR/LIBID-based contract instead.   

 

 Moreover, for each currency concerned, LIBOR is a complex of 15 rates with maturities ranging from 



overnight to 12 months.  At any one time a maturity within that complex will be more active or less 

active relative to the other maturities depending on a number of factors, including general economic and 

financial conditions, overall perceptions of creditworthiness and liquidity needs.  It is unlikely that all 

maturities will experience periods of high activity simultaneously and, over time, it can be expected that 

the focus of activity will move between different points on the maturity curve.  As a result, rates for 

some (i.e. currently inactive or less active) maturities will need to be calculated and judged by reference 

to their relationship with other (i.e. currently more active) maturities in order for the theoretical pricing 

of the entire complex to be constructed and maintained.  Having said that, the full range of the existing 

15 maturities should be reviewed and some degree of rationalisation should be applied, as it is unlikely 

that the continuance of the full range of existing maturities is necessary.    

 

Provided the considerations and constraints described in the two previous paragraphs are acknowledged 

and respected, technical changes can be made to improve the methodology for setting LIBOR. In 

addition, the rate-setting process could also be enhanced by broadening the number of banks that 

contribute to it, either through the creation of appropriate incentives or the application of a regulatory 

mandate which, for instance, could require every institution which actively participates in the inter-bank 

deposit market in question to be a contributing bank.  This would reduce the scope for any individual 

bank to have an undue influence on the final rate and would ensure that non-contributing banks were not 

free-riding on the process.  
 

 

Q4: What specific measures could be taken to enhance transparency and information quality in 

the financial sector? 

Details of the governance arrangements of the interest rate benchmark in question (including 

membership of the relevant governing board or committee, and its sub-committees, should be made 

public, as should key documents such as a code of conduct (more details below), the rate calculation 

methodology, the results of reviews of the rate setting process and an annual report summarising any 

issues and concerns which have arisen with the rate setting process, and the remedial action which has 

been taken or which is planned.  

 

In relation to the LIBOR contributions submitted to Thomson Reuters by individual contributing banks, 

these are of course already transparent.  However, there is a case for changing the existing transparency 

arrangements and, instead, making individual contributions public either on a deferred basis or in 

anonymous form only. This would help address one of the motivations which has been identified for the 

submission of inaccurate LIBOR contributions, i.e. the “credit-signalling or stigma effect” which, as has 

been established by the FSA, may motivate an individual bank to lower submissions during periods of 

market stress in order to avoid external perceptions that its relative creditworthiness has been negatively 

affected. Whilst this change would regrettably result in a reduction in the degree of existing 

transparency concerning the individual contributions upon which LIBOR is calculated, it would remove 

one of the main incentives for misconduct.  

 

Q5: What future action could be taken to achieve better governance in order to prevent future 

manipulation and establish integrity, trust and fairness in the financial services industry? 

In order for public confidence in the integrity of LIBOR and other benchmarks to be restored it is 

important for the governance arrangements to be strengthened and augmented without delay. The 

governance framework which overlays the management and calculation of LIBOR and other interest 

rate benchmarks is an important line of defence against misconduct. It needs to be reviewed and, where 

necessary, strengthened significantly in order to deliver a far greater degree of independence from the 

contributing banks, to facilitate enhanced monitoring and scrutiny of the rate setting process and to 



impose tougher sanctions on those who fail to meet the requisite standards of integrity.   

Taking LIBOR as an example, the required reforms fall into the following categories:  

 

(a) Composition of the Foreign Exchange and Money Markets Committee (“FX&MM 

Committee”): As noted in The Wheatley Review, the independence of the oversight 

function exercised by the FX&MM Committee could be significantly increased by 

broadening the membership of the Committee, which is currently dominated by contributing 

banks.  As well as appointing an independent person to chair the FX&MM Committee, it 

should also include more representatives from other stakeholders, such as users of financial 

products that reference LIBOR, and trading venues and central counterparties which provide 

trading and clearing services in respect of products based on LIBOR. Indeed, as the 

Wheatley Review rightly observes “in order to comply with generally accepted standards of 

corporate governance best practice, the balance of membership of FX&MM would include a 

majority of such “independent” (i.e. non contributing bank) members”
1
.   

 

If the authorities decide it is no longer appropriate for LIBOR to operate under BBA 

auspices, NYSE Euronext would be willing to fulfil the role of managing and administering 

LIBOR. NYSE Euronext operates a number of regulated entities as well as manages and 

administers a large portfolio of international benchmark equity indices, including the CAC 

40 and AEX indices. As such, NYSE Euronext is accustomed to operating in a highly 

regulated environment and is a proven, independent and trusted provider of services to 

market participants.             

 

(b) Oversight of the rate-setting process: The efficacy of the rate setting process would be 

enhanced if the FX&MM Committee were to establish a code of conduct to which 

contributing banks would be required to adhere. The code of conduct would provide a much 

more comprehensive and detailed framework for contributing banks than that which is 

currently contained within the “Instructions to BBA LIBOR Contributor Banks” and would 

be important in establishing a standard benchmark for the quality, accuracy and integrity of 

contributions.   

 

A code of conduct would need to be supported by effective and properly resourced oversight 

arrangements which are augmented by a sanctions regime that acts as a credible deterrent to 

misconduct and abuse.  Such sanctions should go beyond those which are currently available 

to the FX&MM Committee and its sub-committees (which are limited to a power to expel a 

contributing bank from a LIBOR panel at the next review point) and should also include 

financial penalties and referrals to the FSA or other relevant regulatory authorities to 

consider whether additional action is warranted (e.g. the imposition of bans or suspensions 

against specific individuals under the UK’s Approved Persons regime).  

    

 

THANK YOU FOR RESPONDING TO THIS QUESTIONNAIRE. 

                                                 
1
 Paragraph 3.28, page 26, The Wheatley Review of LIBOR. 


