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EUROPEAN PARLIAMENT

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS

- PUBLIC CONSULTATION -

Questionnaire for the public consultation on 

MARKET MANIPULATION: LESSONS AND REFORM 
POST LIBOR/EURIBOR

by ECON Vice President and Rapporteur – Arlene McCarthy MEP

This public consultation is organised in the context of the preparation of the ECON Committee reports by Arlene 
McCarthy MEP based on the Commission amended proposals of 25 July 2012 for a Regulation on insider 
dealing and market manipulation (market abuse) (COM(2012)421) and for a Directive on criminal sanctions for 
insider dealing and market manipulation (COM(2012)420).
Interested stakeholders are invited to respond to the questionnaire below. To facilitate the evaluation process,
concise and informative responses are welcome.  
Received contributions, together with the identity of the contributor, may be published on the European 
Parliament's website, unless contributors object to publication of their identity or parts of their responses. If 
contributors do not wish their identity or parts of their responses to be divulged, this should be clearly indicated 
and a non-confidential version should be submitted at the same time. In the absence of any indication of 
confidential elements, the ECON Secretariat will assume that the response contains none and that it can be 
published in its entirety.
Please send your answer to econ-secretariat@europarl.europa.eu by 17 September 2012 at 12.00.

IDENTITY OF THE CONTRIBUTOR:

 United Kingdom

 HM Treasury (UK finance ministry)

Please indicate whether you object to the publication of the identity of the contributor:

 no, I do not object
If you object, an anonymous contribution may be published.

TOPIC 1: TACKLING THE CULTURE OF MANIPULATION 

Q1: How widespread is the problem? Are there other financial instruments, markets and/or 
benchmarks vulnerable to potential manipulation?
What action should be taken to ensure these forms of market abuse are tackled?

mailto:econ-secretariat@europarl.europa.eu
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The recent attempted manipulation of LIBOR, EURIBOR and TIBOR have revealed structural 
weaknesses in the oversight, governance and transparency of interbank offer rates and thus the 
possibility of such benchmarks being abused.  It should also be noted that there is wider international 
work underway to investigate possible areas of weaknesses in other international benchmarks – for 
example, IOSCO’s work on the spot oil market. 
This does not mean that there is an inherent problem of frequent or widespread manipulation. Rather 
more, it indicates that there are some benchmarks which are widely used and essential to market 
functioning, and are currently subject to little or no regulatory oversight or sanctioning regime.  To this 
extent, they may be more vulnerable to manipulation. 
First and foremost, tackling market abuse in this area requires benchmarks to be brought within the 
scope of EU market abuse rules.  The UK welcomes the approach proposed by the Commission here –
to create a definition of benchmarks and a corresponding market manipulation offence relating to that 
definition. Recent investigatory work has highlighted an obvious gap here in the EU market abuse 
framework; the application of the market abuse regime to financial instruments and the effect on 
financial instruments results in too high a burden of proof on competent authorities to be able to use 
market abuse rules to investigate manipulation of benchmarks themselves. This is in spite of the fact 
that financial (and some other) markets are highly-dependent on benchmarks. 
We make the following comments about how to construct a workable and comprehensive definition of 
benchmarks and corresponding offence of market manipulation:

(i) definition:  

 The definition of benchmark needs to be very clear and, evidently, bring interbank offer rates 
such as LIBOR, EURIBOR and TIBOR within scope. 

 Currently, an interest rate – which is the key means of bringing interbank offer rates in scope – is 
described in the Commission’s new proposed definition as an example of “the value of an 
underlying asset or price”. The concept of a “value of a price” is not clear; they are 
interchangeable words.  The value of an asset is clear, but this would not include interest rates.  
Interest rates are not an asset – and thus interbank offer rates are not conclusively brought within 
scope under the current proposed definition.

 The definition describes benchmarks as deriving from “the application of a formula”.  Many 
benchmarks are based on subjective judgment. It is not clear that the process, for all 
benchmarks, could be described as “the application of a formula”.  For this reason, the definition 
ought to be broadened to capture other means by which a figure may be derived; 

(ii) scope of the market manipulation offence:  

 The offence of market manipulation is constructed in terms of its effect on “the calculation of 
the benchmark”. The problem is that some benchmarks – including interbank offer rates like 
LIBOR – deliberately exclude certain submissions which are anomalous (e.g. those which are in 
the top and bottom quartiles, and thus deemed “outliers”). Consequently, it may be difficult for 
the competent authority to demonstrate what the effect, or likely effect, is on the benchmark 
itself. 

 For example, in one of the recent Barclays LIBOR/EURIBOR investigations, the UK FSA found 
that the bank’s motive was around sending a message about its creditworthiness (“credit-
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signalling”) during the 2008-9 financial crisis.  It is not clear in a case where potentially only a 
small adjustment is made to the submission, to indicate a slightly better position, that it would 
have any effect on the rate at all.  It is possible that in both scenarios – before and after a false 
submission was made – that the data could have been excluded from the final rate.  Nonetheless, 
this sort of behaviour ought to be included within the scope of market abuse rules: it involves a 
misleading submission, where a key motive is to provide a distorted picture to shareholders and 
the wider public (and may affect the share price of the entity concerned). 

In brief, the UK would recommend:

(i) Agreeing a more comprehensive offence of market manipulation, which is based on the 
making of a false or misleading submission (rather than the effect on the benchmark itself);

(ii) Ensuring that the scope of the offence very clearly covers: the legal person; the natural 
person responsible for making a submission in connection with a benchmark; and any other 
natural persons who may encourage a false submission to be made.  (We note the current 
offence proposed only definitively covers the person making the false submission. It is not 
clear if/how it would apply, for example, to a trader encouraging a false submission.)   

(iii) Adjusting the benchmark definition so it is clearer and more comprehensive, especially 
regarding it covering interbank offer rates.

However, expanding the market abuse regime to enable competent authorities to impose sanctions for 
benchmark manipulation is only half of the story. Recent investigatory efforts have prompted wider 
questions around the importance of benchmarks to the markets and real economy.  Improvements are 
required to the mechanisms by which some benchmarks are calculated; their overall governance and 
transparency; and the regulatory framework to ensure that there is sufficient regulatory oversight of the 
individuals and processes involved in setting a benchmark. 
However, we believe it would be inappropriate to address these issues in the context of the EU market 
abuse regime, which is about tackling insider dealing and market manipulation. Furthermore, the 
difficulty is that there are many different types of benchmarks, calculated in different ways, operating 
across various market segments. These benchmarks also have a different relationship with the economy 
– certain benchmarks are integral to market functioning whereas others are more specialist. The 
regulatory response will be different dependent on the benchmark’s purpose and importance to the 
economy. Creating blanket rules for all benchmarks would be disproportionate and would stifle their 
development. It would be necessary to stipulate what types of benchmarks require greater regulatory 
oversight and based on what criteria, e.g. importance to the wider economy, market stability, the value 
of investments that depend on them etc. 

It seems logical to deal with these structural and governance issues in a separate legislative proposal –
and we note here the Commission’s current consultation in this area.

Q2: What action should be taken to ensure the integrity and quality of all benchmarks, financial 
instruments and markets?

a. Do both benchmarks and those entities that input into the setting of the benchmark need to be 
regulated?

b. Are traded rates as opposed to offered rates a better basis for input? Or should a 'hybrid' 
approach be adopted?

c. Should the posters of rates be granted anonymity? What would be the potential downside to such 
an approach? Would such a status add or diminish the integrity of prices?

d. What kind of powers should regulators of the financial sector be given to set and introduce 



UNCLASSIFIED

UNCLASSIFIED

criminal sanctions for attempted or actual manipulation of benchmarks? 

The UK is currently undertaking an independent review of LIBOR, which is being led by Martin 
Wheatley, Managing Director of the FSA and CEO-designate of the new Financial Conduct 
Authority. Many of these issues will be considered in his final report, which is being published at 
the end of September. For this reason, the UK offers only provisional commentary on these issues
while it awaits the outcome of that work. 

a. Do both benchmarks and those entities that input into the setting of the benchmark need to be 
regulated?

Certain types of benchmarks, and the legal/natural persons responsible, will require regulatory 
oversight.  For example, in his discussion paper on LIBOR reform, Martin Wheatley concludes 
from the outset that “retaining LIBOR unchanged in its current state is not a viable option”. 
However, it should not be assumed that all benchmarks have the same type of purpose, or can be 
produced and regulated in the same way, or have the same importance to the wider economy.  
As such, it may not be the case that the same level of regulatory oversight is required. This may 
need to be calibrated according to the benchmark’s importance, and the particular 
challenges/possible weaknesses inherent in the individual benchmark and the type of market it 
serves. 

b. Are traded rates as opposed to offered rates a better basis for input? Or should a 'hybrid' 
approach be adopted?

There are clearly attractions of using traded rates or actual transaction data to determine an 
offered rate as this may increase market confidence, and create greater transparency and 
accountability for submissions made.  However, there are also disadvantages in that transaction 
data may not always be available in all areas of the market or there may be insufficient liquidity 
in order to determine a rate with any confidence and accuracy, particularly in times of crisis. 
Furthermore, and particularly in less liquid areas, it may still be possible to manipulate a number 
of transactions themselves in order to affect the benchmark. In this respect, transaction data is 
unlikely to be a “silver bullet” for all types of benchmark. 

Increasing transparency around benchmarks and improving governance so that it is easier to 
corroborate why a particular submission or final rate is generated is important.  This could 
potentially involve greater use of transaction data; or a hybrid approach in some markets; or the 
establishing of criteria to determine submissions on the basis of certain factors (one of which 
may include transaction data).  With respect to interbank offer rates, where this question seems 
especially pertinent, we look forward to if/what recommendations are made by Martin Wheatley. 

c. Should the posters of rates be granted anonymity? What would be the potential downside to such 
an approach? Would such a status add or diminish the integrity of prices?

There may be an advantage in granting anonymity or delayed publication in certain scenarios. 
For example, in the case of interbank offer rates in particular, a bank could be concerned 
(particularly in times of financial stress) by the problem of credit-signalling to the wider market. 
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d. What kind of powers should regulators of the financial sector be given to set and introduce 
criminal sanctions for attempted or actual manipulation of benchmarks? 

As per our response to question 1, the UK welcomes the inclusion of benchmarks in EU market 
abuse rules, which are currently being negotiated to provide for both civil and criminal penalties. 
We note above that the misconduct should be in relation to benchmarks, as opposed to the effect 
on the “calculation of a benchmark” as this introduces the problems described above. 

The basis of the proposed EU Criminal Sanctions Directive is the “intention” of the natural or 
legal person. Since a criminal penalty will be available, it seems proportionate that the offence is 
based on intent - whereas the wider civil regime may not necessarily require evidence of intent 
when imposing a penalty (and as confirmed by the CJEU ‘Spector’ case on market abuse).  

Additionally, however, we think it may be valuable - and particularly in light of the kind of 
serious cases that we have seen - for an additional criminal offence to be created on the basis of 
conduct committed recklessly.  

TOPIC 2: ESTABLISHING INTEGRITY AND TRUST POST LIBOR/EURIBOR

Q3: What specific measures should be taken at European/Global level to improve investor 
confidence? How can cooperation between global regulators be improved?

 How can legislators ensure continuity between existing contracts which rely on Libor/Euribor 
(some $500 trillion of contracts) and future contracts?

As this issue is a key feature of the Wheatley review, we are unable to comment comprehensively at this 
point in time.  
We would highlight, however, that any modifications to major benchmarks such as Libor/Euribor, 
including increasing the use of alternative mechanisms, is inherently complex considering the very large 
number of contracts that reference these rates. It is not clear that there will always be an alternative, or 
that the market would agree terms if the rates were fundamentally altered (or alternatives provided for).  
Any policy response of this sort would require a strong evidence-base as to what is needed and in what 
areas of the market; clear signposting to the market of any changes being made; and long grandfathering 
provisions to enable existing contracts to be renegotiated with the least market disruption or, potentially, 
risk of financial instability. 

Q4: What specific measures could be taken to enhance transparency and information quality in 
the financial sector?
We note that the Commission’s proposed Markets in Financial Instruments Regulation (MiFIR) 
includes provisions in Article 30 for:

 benchmark creators/owners to grant licences to other trading venues;

 central clearing counterparties (CCPs) to provide services to trade and clear their benchmarks;

 benchmark creators/owners to provide data and information on the composition, methodology, 
and pricing of benchmarks to enable trading venues and CCPs to provide such services.

The UK believes that the licensing, data and information requirements in MiFIR Article 30 are 
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complementary and consistent with the Commission’s (and others’ international) work to improve the 
functioning of benchmarks. Martin Wheatley’s discussion paper on LIBOR reform and the 
Commission’s benchmarks consultation have both highlighted concerns over the process and 
transparency of the gathering of data, composition, and calculation of benchmarks.  

The requirement in MiFIR Article 30 for benchmark creators/owners to provide data and information on 
the composition, methodology, and pricing of benchmarks (to allow other trading venues and CCPs to 
provide services to trade and clear those benchmarks) would increase transparency and reduce the risk 
of manipulation.  This is because licensed trading venues and CCPs would actively check, review and 
verify such data and information as a necessary part of their providing services to trade and clear such 
benchmarks.  Therefore, such trading venues and CCPs would effectively play an informal secondary 
role in monitoring, overseeing and auditing the integrity and robustness of such benchmarks.
We believe this is to be strongly welcomed and that this provision in Article 30 MiFIR is critical to 
achieving wider governance and transparency objectives with respect to benchmarks.

Q5: What future action could be taken to achieve better governance in order to prevent future 
manipulation and establish integrity, trust and fairness in the financial services industry?
As above. 

Furthermore, the Commission’s consultation on benchmarks; the UK Wheatley Review of Libor; and 
IOSCO’s discussion paper on Price Reporting Agencies have all emphasised the importance of 
benchmarks to the financial stability and efficiency of the EU market and the wider economy.  Some 
benchmarks may have certain characteristics of a “public good”, to the extent that they exhibit certain 
features – their systematic importance, impacts on competition and other externalities etc. 

We note that MiFIR Article 30 is intended to address anti-competitive behaviour, by certain trading 
venues and CCPs who use exclusive licensing to purposely prevent other rival trading venues and CCPs 
from providing services to trade and clear those benchmarks.  

This anti-competitive behaviour results in single trading venues and CCPs monopolising the provision 
of trading and clearing services for benchmarks – despite the fact that these benchmarks are important 
to the market and market users.  This is to the benefit of monopoly trading venues and CCPs but to the 
detriment of market-users and the wider functioning of the market.  This is because it prevents market 
users from being able to choose whether to trade and clear benchmarks, which means the monopoly 
trading venue and CCPs have no competitive incentive to innovate or improve its services or to reduce 
its charges for such benchmarks. 

This is a bad outcome for market integrity and the trust of consumers of financial services. Exclusive 
licensing (which results in a situation where single entities operate benchmarks in a closed manner 
without the involvement or oversight of other parties), further exacerbates concerns over the functioning 
and the integrity of benchmarks by reducing the transparency of the operation and the governance of 
such benchmarks.   Furthermore, single entities trading and clearing benchmarks represents a ‘single 
point of failure’, as the benchmark could not be traded or cleared if that entity failed.  This could have a 
significant impact on the financial stability and efficiency of the EU financial market if important 
benchmarks cannot be traded and cleared.    

Benchmarks should be operated in an open, accessible way that benefits and takes into account the 
wider needs of the market.  Fortunately, the open licensing of benchmarks is now required under 
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proposed MiFIR Article 30. This will help address these issues and concerns. Allowing other trading 
venues and CCPs to provide services to trade and clear benchmarks will increase transparency in the 
operation of benchmarks and provide competitive pressure to ensure that benchmarks are operated in a 
way that best meets market and market users needs.  

Licensing arrangements between benchmark creators/owners and other trading venues and CCPs can 
also provide a more open and wider governance framework for the management of such benchmarks.  
For example, it could be envisaged that the benchmark creator/owner and licensed trading venues and 
CCPs would want (and need) to bilaterally/jointly meet to discuss the operation and development of the 
benchmark.  Such arrangements would make benchmarks more transparent and reduce the risk and 
likelihood of any attempt to manipulate such benchmarks.

THANK YOU FOR RESPONDING TO THIS QUESTIONNAIRE.
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