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Questionnaire for the public consultation on  

 

MARKET MANIPULATION: LESSONS AND REFORM  

POST LIBOR/EURIBOR 

 

by ECON Vice President and Rapporteur – Arlene McCarthy MEP 
 

This public consultation is organised in the context of the preparation of the ECON Committee reports by Arlene 
McCarthy MEP based on the Commission amended proposals of 25 July 2012 for a Regulation on insider 
dealing and market manipulation (market abuse) (COM(2012)421) and for a Directive on criminal sanctions for 
insider dealing and market manipulation (COM(2012)420). 

Interested stakeholders are invited to respond to the questionnaire below. To facilitate the evaluation process, 
concise and informative responses are welcome.   

Received contributions, together with the identity of the contributor, may be published on the European 
Parliament's website, unless contributors object to publication of their identity or parts of their responses. If 
contributors do not wish their identity or parts of their responses to be divulged, this should be clearly indicated 
and a non-confidential version should be submitted at the same time. In the absence of any indication of 
confidential elements, the ECON Secretariat will assume that the response contains none and that it can be 
published in its entirety. 

Please send your answer to econ-secretariat@europarl.europa.eu by 17 September 2012 at 12.00. 

 

IDENTITY OF THE CONTRIBUTOR 

• Name of the person and/or organisation responding to the questionnaire:   
Which?, 2 Marylebone Road, NW1 4DF London (Response by Dominic Lindley and Aniela 
Sroczynski) 

• Description of the main activities of the organisation:  
Which? is a consumer champion and is the largest consumer organisation in Europe with 1.3 million 
subscribers.  We work to make things better for consumers.  Our advice helps them make informed 
decisions.  Our campaigns make people's lives fairer, simpler and safer.  Our services and products put 
consumers' needs first to bring them better value.  Which? is not-for-profit and independent.  We are 
completely self-funded.  We don't have advertisers or shareholders and we don't take Government 
funding.    

Please indicate whether you object to the publication of the identity of the contributor: 

� yes, I object   x no, I do not object 



If you object, an anonymous contribution may be published. 

 

TOPIC 1: TACKLING THE CULTURE OF MANIPULATION  

Q1: How widespread is the problem? Are there other financial instruments, markets and/or 

benchmarks vulnerable to potential manipulation? 

Just how widespread the manipulation of LIBOR/EURIBOR is remains unclear, but the fact that 
regulators from countries including the UK, US, Canada, Japan are busy investigating banks indicates 
that the problem is widespread.  
 
In terms of other markets/benchmarks vulnerable to manipulation, we think that wholesale market 
benchmarks in energy and commodities could face similar issues to those identified in relation to 
LIBOR.  
 
In terms of energy Which? has specific concerns around the way electricity is traded in GB.  Over the 
past decade most electricity in GB has been traded OTC, for example it accounted for around 97% of 
electricity trades in 2008/9. The prices being paid through OTC are gathered by price reporters, such as 
ICIS Heren. They do this by calling the OTC traders around the time the market closes to get a sense of 
the day’s trades. The information gathered is then compiled and published daily as a market index. 
These prices have no formal role in the market but are used generally as reference. Although from 
conversations with traders, it is clear their opinion varies as to how reliable such reference prices are. 
 
While it may be in the best and commercial interests of the brokers and the price reporters that the 
information is accurate, it is ultimately dependent on the goodwill and trustworthiness of the brokers 
involved. The current approach therefore does not strike us as sufficiently robust. As the recent Libor 
scandal has demonstrated, this type of system is open to abuse. The similarities are stark, the Libor rate 
relied on the banks to honestly report the lending rates they were actually or would be paying.  Likewise 
the price reporters rely on the data they get from the energy traders and there is no formalised reporting 
process.  
 
Finally, there are also risks to consumers from products which track proprietary benchmarks, created by 
firms. These products could include Exchange Traded Funds. Consumers would be vulnerable to any 
manipulation of these benchmarks or flaws in governance for the calculation of these benchmarks. 
There will be particular risks to consumers where the counterparty for any product or derivative based 
on the index and the index provider are within the same group. This may also have implications for 
amendments to the UCITS rules. 
 

What action should be taken to ensure these forms of market abuse are tackled? 

On LIBOR/EURIBOR we welcome the Commission’s amendments from July which spell out that the 
manipulation of these benchmarks should be subject to criminal sanctions.  We urge MEPs and Member 
States to adopt these as quickly as possible.   
 
The European Commission should also review the extent to which criminal sanctions are available for 
those manipulating or attempting to manipulate other benchmarks.  If criminal sanctions are not 
available then it should adopt proposals to ensure criminal sanctions can be applied.  
 
We also believe that an alternative governance body for LIBOR/EURIBOR is required in the short-
term.  
 
The British Banking Association (BBA) has simply lost credibility and allowing them to remain in their 



role even in the short-term risks further damage to confidence. We would suggest that the governance of 
LIBOR is immediately brought within the UK’s Financial Services Authority (FSA), whilst a longer 
term solution is developed. 
 
Similarly, the European Banking Federation (EBF) should be stripped of any involvement in the 
EURIBOR governance process.  We fail to see how a body responsible for representing some 5,000 
European banks can be relied on to credibly set and monitor this key rate.  
 

Q2: What action should be taken to ensure the integrity and quality of all benchmarks, financial 

instruments and markets? 

a. Do both benchmarks and those entities that input into the setting of the benchmark need to be 
regulated?  

 

Yes.  Which? believes that both the setting and submission of LIBOR/EURIBOR should be regulated 
activities. This would allow detailed rules to be developed covering the setting of LIBOR/EURIBOR 
and the submission of rates. The rules on the submission of rates should cover factors relating to the 
banks own internal structures for submitting LIBOR/EURIBOR rates including: 
• Removing conflicts of interest by requiring the LIBOR/EURIBOR submitting process to be clearly 

separate from any trading division. 
• Requiring all correspondence with rate-setters and any attempts to influence their rates to be 

reported to the regulator. 
• Ensuring that a named individual member of senior management was responsible for overseeing the 

LIBOR/EURIBOR submission process. 
 

b. Are traded rates as opposed to offered rates a better basis for input? Or should a 'hybrid' 
approach be adopted?   
No comment. 

 
c. Should the posters of rates be granted anonymity? What would be the potential downside to such 

an approach? Would such a status add or diminish the integrity of prices? 
Which? does not believe that the posters of rates should be granted anonymity as it would make it 
easier for firms to manipulate rates without being exposed.  Moreover, it would make it impossible 
to hold anyone accountable in the event that rates are found to have been manipulated. 
 
d. What kind of powers should regulators of the financial sector be given to set and introduce 

criminal sanctions for attempted or actual manipulation of benchmarks?  
 
Which? believes that new criminal sanctions are necessary to provide a credible deterrent. National 
regulators should be given the power to prosecute individuals for attempting to manipulate 
LIBOR/EURIBOR and other benchmarks. We know from competition law that criminal sanctions are 
perceived by individuals to provide a stronger deterrent than fines or disqualification. When combined 
with an appropriate leniency regime, criminal sanctions can be particularly effective if they increase the 
probability of being betrayed by fellow participants in illegal activity. 
 
National regulators should make it clear that they will take serious action against the named individual 
member of senior management overseeing the process if they fail to prevent manipulation. The 
sanctions available should include fines and banning the individual from working in the industry. This 
will ensure that senior management has a strong reason for ensuring robust standards within their 
individual institutions. 

 
National regulators should also set out more detail on the process by which they will calculate fines for 



LIBOR/EURIBOR manipulation. To impose a credible deterrent against poor practice it should be made 
clear that in the future, the fines it will impose on both individuals and banks will be significantly 
higher. 
 
There is clear support for stronger criminal sanctions. 78% of British people think that when the law is 
broken by a bank the individual(s) involved should be personally prosecuted according to a poll we 
commissioned in June.  
 

 

 

TOPIC 2: ESTABLISHING INTEGRITY AND TRUST POST LIBOR/EURIBOR 

Q3: What specific measures should be taken at European/Global level to improve investor 

confidence? How can cooperation between global regulators be improved? 

Which? believes that an overarching framework for key international reference rates should be 
developed. This work should be initially taken forward by the Financial Stability Board.  

Which?, together with Consumers International and its members, has long been calling for closer 
cooperation between financial regulators around the world in the area of consumer protection.  The 
LIBOR scandal shows exactly why this is necessary.   

International cooperation around consumer protection is currently limited to the rather loose network of 
national financial regulators known as FinCoNet though, following pressure from consumer 
organisations, we understand that a permanent secretariat will be established to support FinCoNet.  This 
is a step in the right direction, but for the network to be truly effective, much more political and 
financial support is required.   

How can legislators ensure continuity between existing contracts which rely on Libor/Euribor (some 
$500 trillion of contracts) and future contracts? 

Any assessment of the financial contracts which would be affected needs to include the possible effect 
on consumers of the transition. Legislators and regulators must ensure that firms do not unfairly 
exercise any variation terms in their contracts with consumers which lead to consumers being worse off. 

Q4: What specific measures could be taken to enhance transparency and information quality in 

the financial sector? 

National regulators must not be restricted from publishing information about firms which is in the 
public’s interest.  “Naming & shaming” is a powerful way of holding firms accountable and acts as a 
deterrent from breaking rules in the first place.   

Q5: What future action could be taken to achieve better governance in order to prevent future 

manipulation and establish integrity, trust and fairness in the financial services industry? 

 

We firmly believe that the manipulation of these rates, which affect the cost of numerous financial 
products including retail loans and mortgages, highlight the desperate need for reforming the structure, 
regulation and culture of banking.  

  

We believe that structural reform is necessary to remove the conflicts of interest within large banking 
groups and deal with the problem of banks which are too big to fail. We need to reintroduce market 



discipline by reducing the scope of Government guarantees, which distort the single market and expose 
European taxpayers to significant risks.  By promoting effective competition, we should ensure that 
banks which serve their customers effectively and are competently run thrive and those that are not exit 
the market whilst ensuring continuity of essential retail services. As such we recommend the following 
structural reforms: 

• Ring-fencing of essential retail-banking services: This is required to limit the scope of the 
Government guarantees and to tackle the conflicts which exist in large complex banking groups. It 
will also reduce moral hazard and protect essential services from instability in riskier 
investment/wholesale banking. It would help impose a credible threat of failure on the parts of the 
bank outside the ring-fence, reducing the extent of the implicit subsidy and taxpayer exposure to 
losses from these activities.  

• Introducing depositor preference and a clearly understandable deposit protection scheme: 
This will help protect the deposits of retail consumers whilst ensuring that those who lend to banks 
through the wholesale markets have proper incentives to monitor and constrain the behaviour of 
banks. 

• Giving consumer protection and prudential regulators a clear mandate to promote effective 
competition: Consumer protection regulators should promote transparency, the ability of consumers 
to switch products and tackle the root causes of mis-selling. Prudential regulators would enable 
market discipline to operate, removing barriers to exit by ensuring that resolution arrangements 
involved the continuity of essential retail banking services.  

• Introducing portable account numbers: This will encourage consumers to switch banks by 
ensuring a quick and efficient switching process. It will also help guarantee the continuity of 
essential retail banking services as it would allow a group of customers from a failing bank to 
quickly be transferred to another bank. 

 

In terms of preventing further manipulation of key benchmarks, we urge policy-makers to:   
 

Introduce greater personal accountability through criminal sanctions 

We believe that introducing greater personal accountability through criminal sanctions can help foster a 
more responsible banking culture in Europe.  Senior managers have to be clear that breaching 
regulations will result in serious consequences for themselves and for their firm’s reputation.   As part 
of this we would like to see a named individual member of senior management made responsible for 
overseeing the LIBOR submission process.   
 

There is experience from the enforcement of competition law which in our view should be applied to the 
banking sector.  A 2009 report commissioned by the UK’s Office of Fair Trading entitled “An 
assessment of discretionary penalties regimes” highlighted the importance of sanctions which operate at 
the individual level, stating that “imprisonment is widely regarded as a very strong means of deterring 
anti-trust infringements and even a relatively low probability of facing a jail term may prove 
significantly deterrent relative to jurisdictions where this possibility is altogether absent”.   
 
Put in place an EU-wide collective redress mechanism 

As Which?, BEUC and other European consumer organisations wrote in a letter to Commissioner 
Barnier in July, we believe the manipulation of LIBOR/EURIBOR once again highlights the urgent 
need for an EU-wide collective redress mechanism.  The Commission needs to stop side-tracking and 
back-tracking on this issue and adopt a proposal.  
 
By manipulating LIBOR, banks were effectively stealing money from some customers and 



counterparties. The benefit to banks from manipulating LIBOR may be substantial, but the potential 
detriment to consumers is spread among a large number of people. Practices which will only lead to a 
small individual loss and typical consumer behaviour means these issues remain largely unchallenged 
on an individual basis.  
 
Nevertheless, such practices can still present a significant incentive to ‘bend the rules’ or lower 
standards because where they affect large numbers of consumers, the collective benefit to the financial 
institution (and consequently, the total customer detriment) can be substantial. In these circumstances, 
there is no easy way for consumers to identify whether they have been affected and claim redress. Even 
if consumers were aware that they had been affected by LIBOR manipulation, they would not be able to 
complain to the bank responsible and would be unable to take their case to the Financial Ombudsman. 
This in itself weakens the incentives on the banks to behave appropriately.  
 
The lack of collective redress punishes those firms playing according to the rules as the firms, who did 
manipulate rates, get to keep their unlawful gains.   
 

Make the setting of and submitting to LIBOR/EURIBOR regulated activities 

See answer to Q. 2.a 

Immediately strip the BBA and EBF of any involvement in the LIBOR/EURIBOR governance 

process. 

See answer to Q. 1 part 2. 

 

THANK YOU FOR RESPONDING TO THIS QUESTIONNAIRE. 

 


