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Public hearing on « Commission’s recent initiatives to fight against fraud 
and corruption : An improvement for the protection of the Union’s 

financial interest ? 
 
 

the perspective of public prosecution in Luxembourg 
 
 
 
Upon invitation by the Chairman of the EP’s Committee on Budgetary Control I have the 
honour to address Your Committee to present a national view1 on three new initiatives by the 
European Commission to fight fraud and corruption. 
 
This view should cover the three following initiatives2, all presented under the form of a 
communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions, and covering the topics 
 

- “Protection of the financial interests of the European Union by criminal law and by 
administrative investigations: an integrated policy to safeguard taxpayers’ money”3, 
dated May 26th, 2011, and presented together with a Commission staff working paper4 

- “Fighting corruption in the EU”5, dated June 6th, 2011, 
- “The Commission anti-fraud strategy”6, dated June 24th, 2011, and presented together 

with a Commission staff working paper7 
 
All three initiatives touch upon subjects which are of considerable importance both to the EU 
and to the individual Member States, although this importance may vary notably with the 
relative importance of the MS concerned. 
 
I will briefly comment all three initiatives, strictly limiting myself to the questions put on the 
day’s order by the CoCoBu’s chair i.e. 

                                                           
1 This view, however, can only be a personal view, and cannot be construed as reflecting the official views nor of 
the Luxembourg prosecution services, nor of any other institution or organization of which the author of this text 
is a member. 
2 Which have at least partially in the meantime taken a more concrete aspect through legislative initiatives taken 
by the Commission. See Lothar KUHL, The Initiative for a Directive on the Protection of the EU Financial 
Interests by Substantive Criminal Law, in: eucrim, 2012 / 2, p. 63 - 66. 
3 SEC(2011)621 final 
4 COM(2011)293 final 
5 COM(2011)308 final,  
6 COM(2011)376 final 
7 SEC(2011)791 final 
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- “Will these initiatives contribute effectively to fighting fraud and corruption in 

individual Member States? 
- Will there be improvement on how investigations are being prosecuted in Member 

States?” 
 
 

1) The initiative on protection of the financial interests of the European Union by criminal 
law and by administrative investigations: an integrated policy to safeguard taxpayers’ money 
 
 
The Commission is of the opinion that a new initiative is required to fill gaps that, according 
to the text of the paper, still exist today, and, to that effect, the Commission leans on the 
relevant articles of the Lisbon Treaty, and, most notably, on articles 83 (minimum rules for 
substantial criminal law), 85 (Eurojust), 86 (EPPO), 310 (obligation of the Union and the MS 
to counter fraud) and 325 (equivalence in the MS penal system of fraud against the Union 
financial interests with fraud against national financial interests). 
 
The paper touches upon several important subjects. I will comment only on two of them. 
 
a) national substantive law 
 
Luxembourg has introduced in its internal law the Convention of July 26th, 1995 (“PIF 
Convention”), as well as the two additional protocols. It has also acceded to the interpretation 
protocol8. The penal code has been completed with relevant provisions instituting dissuasive 
penalties, ranging from an imprisonment from one month to five years9, and / or a fine from 
251 € to 30.000 €10, without prejudice to an accessory confiscation of the proceeds of crime 
and / or a restitution sentence11. These penalties apply without distinction whether the fraud 
has been committed against national or Union financial interests. 
 
Furthermore, it should be noted that fraud against the EU financial interests is considered as a 
predicate offence to the money laundering offence as provided for in article 506-1 CP, and 
that the author of the fraud will in this case also be considered and punished under this latter 
provision as money launderer12.  
 
Penal liability of legal persons has been established in 201013. 
 
Up today, these provisions have not given rise to any particular difficulties in their practical 
application by our courts. This applies not only to cases handled on a purely national level, 
but also on those with international implications. 
 

                                                           
8 loi du 30 mars 2001, Mémorial A, 2001, p. 991 (convention, 1st protocol and interpretation protocol); loi du 23 
mars 2005, Mémorial A, 2005, p. 1175 (2nd protocol)  
9 These prison sentences can be augmented if the fraud has been committed together with other crimes (art. 61 
and 62 CP), or if the author is a second offender (art. 54 sqq. CP), even if the first condemnation has been 
imposed by the courts of another MS (art. 57-4 CP, introduced by the law of February 24th, 2012). 
10 most notably art. 496-1 to 496-3 penal code (CP) on subvention fraud and art. 496-4 CP on contribution fraud 
11 art. 31 and 32 CP, the confiscation covers also, under the conditions set out in the law, substituted values as 
well as equivalent values 
12 art. 506-4 CP 
13 loi du 3 mars 2010 sur la responsabilité pénale des personnes morales, Mémorial A, 2010, p. 613 
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From the purely Luxembourg point of view, it seems to me that the initiative will not have a 
marked added value on the substantive criminal law. 
 
 
b) mutual legal assistance 
 
The initiative quite rightly points out to certain shortcomings in the field of MLA. According 
to our national experience these are, however, not really due to legal shortcomings, as it 
seems that up to now no request – be it addressed to or from Luxembourg – has been refused 
on legal grounds, not even on grounds of a missing double incrimination. 
 
A distinction can here be made according to the aim of the request. 
 
A first category of requests tends to obtain evidence and / or the freezing of values during the 
investigation phase of a case14. 
 
As requested country, Luxembourg will grant MLA to these ends on basis of the relevant 
treaties as well as, subsidiarily, on basis of the law of August 8th, 2000, as amended15 on MLA 
in criminal matters, that  
 

- sets out the conditions under which MLA can be granted if not stated otherwise in 
international instruments, 

- designates the General Public Prosecutor as Central authority in MLA matters, thus 
effectively excluding all political interference in these matters16, and 

- provides for an effective internal procedure assuring a quick execution of requests17, 
mostly by strictly limiting the legal remedies.  

 
All the instruments provided for in the EU-Convention on MLA of May 29th, 2000 have been 
introduced in our national system by the law of October 27th, 201018. 
 
As requesting country, the competent jurisdictional authorities19 will, under application of the 
relevant treaty provisions, send out their requests without having to pass through a central 
authority. There are no special law provisions on outgoing requests other then the criminal 
procedure code. 
 
Once again, the initiative – as far as Luxembourg is concerned – should not focus on new 
instruments in the field of MLA, especially as other initiatives as, e.g., the European Evidence 
Warrant, are being negotiated at different levels at this very moment and that already now 
there is a concrete risk that the practioners will simply get entangled in a web of more and 
                                                           
14 I will cite only as a foot-note that the EAW – introduced in Luxembourg law by the act of Parliament of 
March 17th, 2004 (Mémorial A, 2004, p. 587) – is evidently applicable to fraud to the financial interests of the 
Union not only in the investigative phase of a file, but also in the execution phase for prison sentences.   
15 for a recent comment of the law, see John PETRY, Entraide judiciaire internationale en matière pénale : la loi 
du 8 août 2000 et sa réforme par les lois du 27 octobre 2010, Pas. lux. 34, pp. 465 - 560 
16 Jeannot NIES, La loi du 8 août 2000 sur l’entraide judiciaire en matière pénale, in. AGON, 2000, no. 29, p. 
17-22, spec. p. 18  
17 It must naturally be underlined that the total duration of the execution of a request largely depends on its 
complexity: even if the procedural treatment has been largely reduced in its duration, the material execution of 
the measures requested can take much longer if they are numerous and / or complicated.   
18 loi du 27 octobre 2010, Mémorial A 2010, p. 3193. The law approves both the Convention of May 29th, 2000, 
and its protocol of October 16th, 2001. 
19 Practically speaking, the investigating judges (juges d’instruction). 
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more specific instruments instead of being offered a single, but comprehensive, instrument on 
MLA 20. 
 
However, there is a clear need to rethink the role of OLAF and its intervention in national 
procedures as its place in these procedures is not defined clearly enough: are the OLAF 
investigators to be considered as co-investigators with the national entities (Justice or 
police?), as experts, as witnesses? Can they be heard under oath if the Union or one of its 
emanations is appearing as a civil claimant in the case? The initiative, in as far as it tends to 
“consider legislative action for ensuring evidentiary value of OLAF investigative reports” 
must for these reasons be approved. 
 
Similarly, the role of EUROJUST in national procedures is still not uniform throughout the 
Union, although its assistance has been very welcome in several national cases. However, the 
need to “equipping it with powers to trigger on its own initiative criminal investigations” is 
not evident, as EUROJUST is not designed to be a European prosecution authority. These 
powers should be reserved to an eventual EPPO, whose “coming” is awaited since a 
considerable number of years. 
 
A second category tends to the execution of sentences. 
 
Luxembourg has introduced in its national law almost all relevant provisions on the execution 
of financial sanctions21 as well as on confiscation and / or restitution22. A subsidiary basis for 
the execution of foreign confiscation sanctions in the absence of international texts has been 
introduced in the Criminal procedure code23. 
 
In the absence of real legal problems, no new initiative seems to be needed in this special 
field. 
 
 
2) The initiative on fighting corruption in the EU 
 
The initiative on fighting corruption in the EU is certainly the most interesting project, as the 
social and economic consequences of corruption can no longer be ignored, even if the 
perception of this crime in the general public is not the same as that of other, more evidently 
criminal behaviours. 
 
As correctly stated in the Commission’s text24, Luxembourg has ratified all relevant anti-
corruption instruments25, with the exception of the Civil Law Convention on Corruption. 
 

                                                           
20 As the EEW initially was meant to be … before the negotiators started their work! see council document 
COPEN 117, June 3rd, 2010, motivation of the proposal, p. 1 
21 loi du 23 février 2010 relative à l’application de la reconnaissance mutuelle aux sanctions pécuniaires, 
Mémorial A 2010, p. 553 
22 as provided for in the Vienna, Strasbourg, Palermo and Merida conventions, all ratified by Luxembourg. The 
FD 2006/783/JAI dated October 6th, 2006 on mutual recognition of confiscation sentences has not yet been 
transposed by Luxembourg as of today. 
23 art. 659 - 668 CIC 
24 page 9, sub 3.2. 
25 To complete the Commissions information to the CoCoBu, Luxembourg has indirectly transposed the FD 
2003/568/JHA by the law of May 23rd, 2005, see parliamentary document 5262, opinion of the Conseil d’Etat, 
p. 1 
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One important aspect of the initiative is an enhanced monitoring effort, tending to the 
introduction of an “specific EU monitoring and assessment mechanism, the EU Anti-
Corruption Report”, which will be prepared in cooperation with “existing monitoring and 
evaluation mechanism to avoid additional administrative burdens for Member States and 
duplication of efforts”. 
 
Whilst evaluations must be expressly saluted as a useful instrument not only for the 
evaluating body, but also for the evaluated country, as they are a potent tool to raise internal 
awareness to shortcomings that might otherwise have gone unnoticed without the comparison 
with international standards, I cannot but caution against an uncontrolled multiplication of 
such exercises. 
 
Especially for a small country such as Luxembourg, the multiplication of evaluations done by, 
e.g, the FMI, the OECD (GAFI and others), the UN, the EU, the GRECO, etc. etc. do place a 
heavy burden on the national representatives that have to stand answer to the evaluators as 
these representatives are generally the same people in every the evaluations and are thus 
diverted from the execution of their normal functions, which generally are those who are to be 
evaluated! 
 
I would therefore advocate a close cooperation between the EU mechanism to be set up with 
the existing GRECO evaluation principles, as it would avoid double burden of work for the 
Member States and thereby not only meet the Commission’s intentions. 
 
Another important aspect of the initiative and which will certainly be of added value is the 
proposed revision of the role of the national Financial Intelligence Units in the context of the 
fight against corruption. 
 
Indeed, the FIU’s, in as far as the corruption is done through payment of money, are ideally 
placed to receive information from the professionals that will allow not only a rapid 
interception of these funds, but also a quick communication of all relevant details to their 
counterparts. 
 
In this context it might be of some interest to hear that the Luxembourg FIU has in 2011 
detected corruption as the probable predicate offence to money laundering in 3,3 % of the 
cases analysed, a marked increase from the 6 cases detected in 201026. 
 
Protection of whistleblowers should be an EU standard by now, at it is very important that 
persons helping to detect corruption should not have to fear the consequences for just 
fulfilling their citizen’s duty27.  
 
On point 4.1.4. of the initiative, I would like to draw the attention of the CoCoBu to the fact 
that, apart CEPOL, the European Judicial Training Network, which is not mentioned by the 
Commission, should also have a role to play in teaching the magistrates how to handle 
corruption cases, as in some MS, the judiciary is conduction the investigations and not (only) 
the police. 

                                                           
26 Annual Report of the FIU for 2011, p. 21. The report is published on the Internet portal of the Justice at the 
URL http://www.justice.public.lu/fr/publications/rapport-activites-crf/rapport-crf-2011.pdf. According to the 
report, the increase is one of the consequences of the so-called « Arab Spring ». 
27 loi du 13 février 2011 renforçant les moyens de lutte contre la corruption (Mémorial A 2011, p. 347), which 
introduces legal protection for whistleblowers in private and in public law 
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Finally, as a last remark on the initiative against corruption, the plans of the Commission to 
call upon both the MS’ parliaments and the European Parliament to “ensure more 
transparency and (to) allow effective supervision of the financing of political parties and 
other interest groups” with the help, i.a., of a free press, can only be approved and might be 
helpful for the national judicial authorities, however with the important caveat that the 
legislators should eventually have the necessary courage to provide for strict penal sanctions 
if the conditions of the law are not respected by any of the concerned persons, who should in 
this case not be protected by any immunity28. 
 
 
3) The initiative on the Commission anti-fraud strategy 
 
The last text proposed by the Commission and discussed at this hearing is, according to its 
authors “directed primarily to the Commission Services”. However, it contains a certain 
number of elements that are quite interesting even to an external reader. 
 
Given the time limits set out by the chair, I will not discuss the paper in depth as it will touch 
national practioners only –if at all – in case a fraud has been detected, but will only point to 
one element which seems to me of paramount importance. 
 
Indeed, on page 6 of the initative, the Commission discusses the opportunity of introducing 
new anti-fraud systems to counter ever more sophisticated threats, and underlines that “the 
marginal value of fraud likely to be detected and corrected (…) as a result of additional anti-
fraud controls must exceed the marginal cost of additional controls and costs, taking into 
account the reputational risk as well”. This very practical and “down to earth” consideration 
should be one of the cornerstones of any new instrument introduced, be it by the EU or on 
national level: a basic cost / advantage calculation, done in due course of time, would very 
often avoid the creation of cumbersome procedures resulting in only very small advantages to 
the persons concerned. 
 
I would like to conclude my remarks at this point and am looking forward to the discussion 
that has been announced in the meeting’s agenda. 
 
Thank you for your attention. 
 
 
 
 Luxembourg, October 15th, 2012 

 
 
 
Jeannot NIES 
Premier avocat général 

 

                                                           
28 It can be noted in that context that Luxembourg parliament has renounced its penal immunity by a law of June 
1rst, 2006, reviewing article 69, para. 1 of the Constitution, that limits the immunity of an MP only to the 
necessary freedom of speech and other expressions of his opinions in the course of the execution of his political 
mandate, excluding it in all other cases. 


