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It is time for the copyright “crisis”, which has been widely outlined and criticized for more than a 

decade, to be transcended. The copyright “crisis” is hampering the development of the European 
digital market but also of online “access places” to culture and knowledge. Copyright finds itself 
enclosed within a defensive role distorting its very social and economic functions. The situation, 
characterised by an increased legal uncertainty on all sides of the balance of interests, is no longer 
tenable. In Europe, the path towards adapted legal solutions shall require a two-tier reflection 
targeting:  

- A re-contextualisation of copyright law: a change of postulates is needed to allow copyright to 
open up to the information society beyond the restricted “intellectual property” paradigm. From 
an ownership model, copyright shall evolve towards an access model; 
- A substantive reform of the copyright law regime applicable in the EU, mainly through the 
revision of the InfoSoc Directive (2001/29/EC). 

 
The relativity of access 

What access are we talking about? The answer may vary depending on the rights holders’ or users’ 
perspectives. It is the responsibility of policy-makers to make the answer common to both 
perspectives, in a context where relativity is still determined by exclusivity (on rights). Access to what 
and how? Enabling access to cultural content in the information society is a challenging task for 
copyright regulators, beyond the promotion of so-called online “legal offers”. 

What is needed is a copyright “positive” agenda but also a critical look on the responsabilities 
engaged through such a reform. These purposes can be achieved through the following 
recommendations:  
 

1. Enabling access to what should be and remain accessible via: 
- More exceptions and “permitted use” models 

The current copyright exception mechanism does not fit the development of the information society 
requiring wide-scale access to and reuse of copyrighted content. The closed catalogue of limitations as 
set forth by the InfoSoc Directive, implementable under 27 Member States scenarios, is a problem that 
needs to be overcome. This can be achieved through a EU minimum standard set of mandatory 
exceptions to exclusive rights (if exclusivity remains the default system) applicable to socially 
valuable uses such as research, education or the preservation of the cultural heritage and reviewable on 
a regular basis. When exemptions are too limitative, more flexible models for “permitted uses” should 
be provided. This would allow to further reflect on the idea of a general “fair use” exception at the 
European level.  

- The protection of the Public Domain 
What is not subject to copyright protection, be it because of the rights’ term extension or of the 

voluntary relinquishment of rights by their owners, shall stay in the public domain and be protected 
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from private appropriation and contractual or technical limitation. Taking due consideration of the 
digital public domain through a EU-wide positive definition, beyond the current negative and limited 
perspective failing to capture the information society’s realities and opportunities, would help elevate 
copyright back to its public interest function. The public domain is more than a “cabinet of 
curiosities”, it is a springboard for innovation. Such a positive definition of the public domain would 
be consistent with the construction of a legal framework allowing for innovative activities to thrive 
(e.g. Public Sector Information and data mining services).  
 

2. Reducing the duration of the protection of rights 
The Directive on the term of protection of copyright and of certain related rights (2011/77/EU), 

which unfairly extends the duration of copyright protection and thereby erodes the public domain as 
well as the bargaining power of some “small” rights holders, shall be annulled.  

 
3. Towards the legal recognition of non-commercial rights and uses 

Instead of a defensive approach focusing on the enforcement of rights, copyright law should 
embrace the dimension of the digital society and acknowledge the importance of “access places” as 
complements to market places. Non-commercial activities, driven by users or promoted by rights 
holders themselves, represent an important part of the modalities of access to cultural content and 
valuable opportunities towards new services. This should be acknowledged by legislation.  
 

4. Towards a European service for the management of rights 
A consistent European policy on the administration of rights throughout EU Member States can 

help improve online access to European cultural diversity. If access to content and to licenses shall 
drive legislative action, it should be supported by the development of rights management models 
enabling blanket licenses adapted to wide-scale digital uses (e.g. extended collective licensing). The 
collective management of rights shall still be considered as an essential tool to meet rights holders’ and 
users’ interests, while respecting the freedom of choice of rights holders to opt-out. In this regard, a 
new framework for the rules of responsibility and cooperation amongst EU collective management 
organisations is needed. The European legislator is going in that direction (cf. 2012/372 draft 
Directive). However, regulating on these issues would require a trans-sectorial approach targeting all 
kinds of cultural production (not only music).  

This notion of service shall also serve the interest of online service providers, for the sake of 
European innovation, creativity and cultural diversity. Innovative services shall be allowed to test their 
offer legally before a proper licensing framework can be put in place, under the supervision of 
competent authorities (to be determined).  

 
5. Towards a content oriented approach 

Cultural diversity is achievable through better upstream and downstream access conditions. What is 
needed is more content but also more services offering culturally diverse content. Service diversity 
shall serve cultural diversity.  

The need for the re-aggregation of European works repertoires, to overcome the current 
fragmentation of rights and of their management structures, is not only a multi-territorial licensing 
issue. Social purposes such as creativity and cultural diversity should be addressed by legislation and 
not be left to rights managers’ self-regulation. This content oriented approach is key to refocus on the 
creators’ and original rights holders’ interest, as well as to help guide the competition promoted by the 
Commission amongst EU collecting societies.  
 

6. Towards new default rights’ authorisation models 
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Online access to cultural resources is largely determined by the success of wide-scale digitisation 
initiatives. However, under the current exclusive rights system, these initiatives are hampered by 
complex or inexistent information models allowing to duly identify and locate rights holders. In order 
to avoid blocking situations comparable to the “orphan works” phenomenon, simplified authorisation 
models shall be enabled through transparent information (works registries and common information 
technology infrastructures) and alternative rights management models (extended collective licensing 
and other kinds of mandatory licenses). Policy-makers need to engage into a bold reflection on these 
issues. Questioning the “no formalities” requirement of the Berne Convention should be part of it. 

 
7. Finding a European way for copyright law-making 

This discussion shall be taken by the EU as an opportunity for a new global impetus for copyright 
law-making. Whereas the “harmonisation” of laws amongst Member States is far from being achieved, 
such fragmentation is doubled by a lack of flexibility. European copyright regulation thus tends to 
evolve towards the coordination of rights management modalities. The construction of a EU “unified” 
– rather than “harmonised” – single market should inspire policy-makers to adopt a comprehensive 
“governance” of copyright focused on access.  

Such inspiration should reach other trans-national regulation fora and place the EU as a leading 
negotiator in international copyright law-making (e.g. in WIPO negotiations).  
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