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Request of the European Parliament

Assess the likely impact of three provisions in the proposed 
Regulation replacing Data Protection Directive 95/46/EC on the 
competitiveness and innovation performance of the European 
data processing ‘value network’.

i) Article 20: automated data processing and profiling;
• Has this affected the direction of EU data processing innovation? Which 
impacts are foreseen by the stronger requirements in the proposed data 
protection Regulation as compared with Directive 95/46/EC?

ii) Article 28: responsibilities of the data controller;
• Has this requirement given rise to any particular business model 
development? What advantages for the protection of data subjects could result 
from implementing the proposed rules?

iii) Article 6(1)(f)  and 44(h)(1): data migration outside the EU
• Have the restrictions on transfers of data in any way affected the direction of 
EU innovation? Are effects likely to be magnified by the new rules?



Recommendations

Article 20:
clarify that the legal and significant effects required for exemption 
from automated data processing and decisions apply to identifiable 
persons

Article 28
limit required documentation
permit trust hierarchies: permit data controllers to certify data 
processors or vice versa

Article 44(1)(h) 
remove the reference to “massive or frequent” data transfers 
‘the legitimate interests of data controllers’ should explicitly include 
transfers necessary for efficient data management and those 
explicitly agreed in service level or privacy level agreements



Heat map: Impact on industry sectors

Red (negative), green (positive), blue (ambiguous) and white 
(insignificant) - intensity of colour indicates strength of impact
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Competitiveness and Privacy
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Scenarios

Option 0: the proposed Regulation;

Option 1: the proposed Regulation with modifications;

Option 2: enhanced self and/or co-regulation 

(not formally assessed in the study)



Regulatory changes



Internal market dimension of data protection  

Assessing the options 1:

Option 0 Option 1 Option 2

1.1 Harmonising and clarifying rules to 
provide neutral competitive 
environment

+/- +/+ -/+

1.2 Consistent enforcement across 
jurisdictions, sectors and firms +/- +/+ +/--

1.3 Cutting red tape + +++ ++



Fundamental right to data protection

Assessing the options 2:

Option 0 Option 1 Option 2

2.1 Individual control of data and trust 
in digital environment + ++ ++

2.2 Protection when data are processed 
abroad

++ +++ +
.

2.3 Accountability and responsibility ++ +++ -



Assessing the options 3:

Option 0 Option 1 Option 2

Efficiency : minimising costs and 
other burdens ++ +++ +

Efficiency



Overall Conclusions

Generic conclusions on EU DP, innovation and competitiveness

1 The likely market impacts of the proposed Regulation go beyond 
those considered in the Impact Assessment

2 The ‘tension’ between privacy and innovation may simply be a matter 
of timing

3 The costs and restrictions imposed by privacy law play out in a global 
context of economic competition.



Conclusions on automated processing
4 Proposed blanket restrictions on profiling harm competitiveness by 

undercutting existing business models
5 Consent requirement is likely to prove more burdensome to small 

firms than large ones 
Conclusions on data controller responsibility

6 Separate documentation requirements on data controllers and 
processors will create duplicate burdens for smaller firms

7
The requirements may not be proportionate in balancing costs and
benefits in all sectors and may therefore distort business and service 
models and market relationships
Conclusions on data transfers

8
Asymmetry of treatment on the basis of data transfer size and 
frequency is likely to affect small and innovative firms more than large 
incumbents. 

9 The provisions may pose significant obstacles in relation to cloud 
and big data

Specific Conclusions



Conclusions on the preferred option

10 Option 1 will encourage foreign providers to adapt their 
practices in European markets

11
It also creates the basis for unlocking the inefficient privacy 
equilibrium of low expectations and inadequate provision in 
overseas markets 

12
It helps reconcile the false tension between economic recovery 
and effective privacy protection by allowing Europe to build on a 
unique advantage while enhancing trust

Specific Conclusions
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