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EXECUTIVE SUMMARY 

On 25 April 2012, the President of the European Parliament requested the 
European Union Agency for Fundamental Rights (FRA) to deliver an opinion with 
regard to the proposed regulation dealing with the property consequences of 
registered partnerships, referring in particular to an issue highlighted by the 
rapporteur of the Committee on legal affairs: whereas married couples can 
choose the applicable law under Articles 16 and 18 of the Commission proposal 
concerning matrimonial property regimes,1 the proposal for registered 
partnerships2 does not allow a comparable choice of law for registered 
partnerships. The latter refers instead in its Article 15 to the “law of the State in 
which the partnership was registered” as the only applicable law.3 

As marriage and registered partnerships are two different institutions, and that 
the situation concerning the legal recognition of registered partnerships varies 
significantly within the EU, the separate treatment in two distinct regulations does 
not constitute per se an act of discrimination.4 The opinion does not deal with the 
draft regulation on matrimonial property regimes, but focuses on the fact that the 
draft regulation regarding property consequences of registered partnerships 
provides no choice of the applicable law, while such a choice is provided in the 
proposal on matrimonial property regimes. 

 

The Opinion 

 

The question arose whether the proposal on registered partnerships infringes the 
principle of equality under Article 20 of the Charter of Fundamental Rights and 
the principle of non-discrimination under Article 21 of the Charter (hereafter 
‘Charter’). 

The proposal concerning matrimonial property points out that the right of spouses 
to choose the law applicable – and in particular to opt for the law of the Member 
State of their residence – facilitates the management of their property, allows 
spouses to bring the legal regime governing their property in line with the life 
they lead, and serves their right of free movement. But if such a choice of legal 
regime is important to spouses, then why should this right not also be granted to 
registered partners?  

The FRA also found that the proposed differential treatment would affect same-
sex partners to a stronger degree than different-sex couples, as in many Member 
States registered partnerships are the only option available to same-sex couples 
who want to formalise their relationship. 

 

                                                 
1 COM(2011) 126 final. 
2 COM(2011) 127 final. 
3 See PE475.883v01-00 as of 11 November 2011. This issue was also stressed by the draft opinion 
of the LIBE Committee, see PA\892209EN.doc, 13 February 2012. 
4 See, however, PE473.957v01-00, 13 February 2012. 
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These examples serve to demonstrate that the proposed differential treatment is 
significant and may even lead to indirect discrimination against persons belonging 
to certain groups. The decisive question is whether this differential treatment can 
be justified. 

 

Three arguments are offered in this respect:  

 

Firstly, “the differences between the laws of those Member States that 
make provision for registered partnerships” are stressed. 

What seems to advocate the differential treatment is the fact that, while there is 
- to some extent – a common notion of marriage in all EU Member States, 
registered partnerships differ widely as to their guiding principles. This seems to 
plead in favour of dealing with a partnership in the spirit of the law of its making 
while allowing for more flexibility and transitions with marriages.  

However, it must be remembered that the draft regulations are not about the 
legal provisions constituting marriage and registered partnerships, but only about 
property rights linked to these institutions. Yet, when it comes to matrimonial 
property regimes the laws of Member States differ widely. Many legal systems are 
based on the principle of common property of spouses, but there are also laws 
governed by the opposite principle of separation of property.  

For good reason, the proposal points to difficulties arising “from the great 
disparities between the applicable rules of substantive law” to underline the 
necessity to adopt a common legal framework for matrimonial property rights. 
But there is reason to believe that the same applies in favour of registered 
partners. In line with this argument it can be maintained that it is exactly “the 
differences between the national laws of those Member States that make 
provision for registered partnerships” that create the need to set up a 
coordinating legal instrument and give even more weight to the question of 
choice of the law applicable.  

Secondly, it is argued that the requirement that the property 
consequences of registered partnerships should always be governed by 
the law of the State of registration is ‘in line with the Member States’ 
laws on registered partnerships’. 

The second argument points to the fact that Member States’ laws on registered 
partnerships do not offer partners the option of choosing any law other than the 
State of registration. In this regard it should first be recalled that the EU legislator 
is in a different position than legislators of Member States. While national 
legislation in the field of international private law aims at avoiding conflicts of law 
by fitting national legal systems and jurisdictions into an international legal order, 
the role of EU legislation answers to the specific claims of European integration, 
such as the promotion of free movement and of the fundamental rights of EU 
citizens.  

In addition, there is sufficient evidence to challenge the assumption that Member 
States exclude any option for registered partners to choose a regime other than 
the law of the State of registration. In Austria, the Netherlands and Sweden, 
registered partners are offered such a choice; hence the general statement that 
Member States do not grant registered partners a right to choose the law 
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applicable on issues of their property rights appears less suited to form the basis 
of a wider argument.  

Thirdly, it is underlined that not all EU Member States recognise 
registered partnerships and that therefore “the extent of the choice of 
law could not be the same for married couples and couples in a 
registered partnership”.  

This argument draws on the fact that while all Member States have laws on 
marriage, this is not the case with registered partnerships.  

This is true and means that for registered partners, the scope of choice of 
applicable laws is reduced to those Member States which have such institutions. 
However, this fact does not imply that even such a restricted choice should be 
denied. The necessary limitation to regimes tying in with provisions for the 
establishment of registered partnerships does not lend itself to an argument in 
favour of depriving registered partners even of the right to choose among the 
remaining legal orders. 

The opinion concluded that the denial of choice of applicable law to registered 
partners would require justifications which cannot be derived from the reasons 
given by the proposal. Accordingly, the exclusion of any choice of law does not 
appear to be in line with the principle of equality under Article 20 of the Charter. 
Secondly, the prohibition of discrimination in Article 21 of the Charter would 
interdict a treatment that is favourable to married couples but disadvantages 
persons who as a matter of political or other opinion, attach importance to 
leading their private and family life with a maximum of private autonomy.  

Also, given that in many Member States, the institution of registered partnership 
is the only option available to same sex couples, such differential treatment could 
amount to indirect discrimination for reasons of sexual orientation. 




