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2011 Discharge to the Commission 

 
WRITTEN QUESTIONS TO COMMISSIONER  

ŠEMETA 
Hearing on 21 January 2013 

 
Shared management - annual summaries 

1. It was only several years after the signing of the Interinstitutional Agreement 
2006-2013 that the Commission allowed one of the signatories of this 
agreement to become acquainted with the content of the annual summaries 
mentioned in art. 44. Is the Commission of the opinion that these annual 
summaries serve its purpose? Has the Commission tried to improve the 
contents in the course of the years and in what way? 

2. The new Financial Regulation makes it possible that member states issue 
national declarations in which political responsibility for the spending of EU 
funds. Does the Commission want to encourage the issuing of these 
declarations and in what way? 

3. The EC has provided the EP with the Member States' annual summaries on 
structural funds for the year. Why have only summaries of structural policies 
been provided by the member states? How does the EC value these 
summaries? Does is consider those to provide sufficient transparency for the 
EU-budget? What has the EC done to make sure annual summaries contain 
sufficient information on controls, comprehensiveness and the results of 
controls? Did the EC receive summaries from the Member States on other 
parts of the Commission budget?  

4. In accordance with the Financial Regulation all the Member States have to 
submit information in the framework of the Annual Summary exercise for 
structural actions. In this context the Member States are encouraged to 
provide voluntary overall level of assurance and voluntary overall analysis in 
their annual summary. 

According to article 59.3, 4 and 5 of the (new) financial regulation Member 
States management authorities shall annually provide the Commission with 
their accounts accompanied by a management declaration, an annual 
summary of their final audit report and of controls and an opinion from an 
independent body.  

In addition Member States may provide declarations signed at appropriate 
level based on the same flow of information. Currently four Member States 
submit national declarations on a voluntary basis to the Commission. 
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a. What is the added value of each of the above-mentioned mechanisms: 
annual summary, (with overall level of assurance and overall analysis), 
compulsory management declaration and voluntary declarations? 

b. Is the Commission of the opinion that all those mechanisms constitute a 
consistent control framework?  

5. Since neither the Court of Auditors nor the Commission consider the annual 
summaries at this stage a valuable source of information for judging 
compliance or performance of beneficiaries why should this instrument be 
maintained if it cannot be improved?  

Commission's joint answer to questions 1-5: 

 For the Structural Funds, the Commission issued in 2010 a Guidance Note on the 
Annual Summary in relation to Structural Actions and the European Fisheries 
Fund (COCOF 07/0063/09), where it encourages the Member States to provide 
not only the legally required elements, but to deliver added value with voluntary 
elements such as an overall analysis and an overall level of assurance.  

The Commission encourages all Member States to follow the example of 15 
Member States that have included assurance statements in their annual 
summaries, and to take other measures to demonstrate their commitment to the 
sound financial management of EU funds and transparency. The Commission has 
also ordered an independent study on the added value of the annual summaries.  

The study, communicated to the European Parliament in 2011, has concluded that 
" the annual summary in its current form has been seen to provide little added 
value' and that 'the compliance elements of the current annual summary simply 
duplicate information readily available from other sources and therefore provide 
no value." 

The Commission does not consider the annual summaries as an additional source 
of assurance for the Annual Activity Report, compared to other sources foreseen 
in the 2007-2013 Regulatory framework, such as Annual Control Reports and 
audit opinions per programme. As indicated in the analysis provided in DG 
Regional and Urban Policy and DG Employment 2011 Annual Activity Reports 
(pages 83-84 and 49 respectively), the Commission has advised Member States to 
increase the usefulness of their annual summaries for the current programming 
period in relation to structural actions and the European Fisheries Fund by 
including an overall analysis of the results and an overall level of assurance 
statement. As this additional information is not a legal obligation under the 
Financial Regulation, not all Member States have however chosen to provide this 
information. 

For the agricultural funds (EAGF and EAFRD), 10 Member States were required 
to draw up an annual summary (only Member States with more than one Paying 
Agency are required to do so). Nine of these Member States complied with this 
obligation and submitted an annual summary (aka synthesis report) to the 
Commission for financial year 2011 within the deadline, whereas the annual 
summary of one Member State was late (received in October 2012). 

For the four funds of the general programme "Solidarity and management of 
migration flows" (IF, EBF, ERF III and RF) managed by DG HOME, the 
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Commission has asked and received annual summaries from all 27 Member 
States for the financial year 2011. Similarly to previous years, the information 
regarding their analysis has been provided in the Annual Activity Report of DG 
HOME. If asked, the Commission is ready to transmit to the discharge authority 
also the annual summaries received for DG HOME Funds. 

The provisions in the new Financial Regulation (Article 59.5) which will apply to 
commitments made as from 2014, will require that the designated bodies 
responsible for the management of the EU funds in the Member States provide 
the Commission annually with a management declaration and an annual summary 
report of final audit reports and of controls carried out. The management 
declaration and the summary report will furthermore be subject to an independent 
audit opinion. A Member State may in addition in order to demonstrate its 
political responsibility and accountability for the management of the EU funds 
provide a political declaration to be signed at appropriate level. The Commission 
supports these political declarations but points to their non-mandatory nature. 
These new reporting requirements address the criticism expressed on the low 
added value of the existing annual summaries. The Commission considers that 
this new system will provide the Commission with substantial additional 
assurance as to the use of EU funds by Member States and contribute to a more 
effective reporting by the Member States. 

Error rates 

6. Can the Commission clearly describe in which Member States and/or regions 
most errors were found? Can the Commission explain what is has done to 
prevent errors from occurring in Member states/regions which have 
demonstrated persistently high error rates in the past years? 

Commission's answer:  

This question falls under the responsibility of the services of Commissioner 
Hahn, Andor, Cioloş and Damanaki  

In 2011, the Commission published an analysis of errors in the Cohesion Policy 
for the years 2006-2009 (SEC(2011) 1179, 5.10.2011), showing a concentration 
of errors detected by the Court in that period in Spain, Italy and the UK. 

In 2011, there was less concentration of errors in some Member 
States/programmes than in previous years, as, due to the Commission's 
preventive actions (interruptions/suspensions) in 2011, the programmes more at 
risk could not be selected for the DAS sample as no payments were made.  

All details on programmes under reservation as well as on remedial action plans 
are provided in DG Regional and Urban Policy's Annual Activity Report for 
2011, showing that the highest risks for 2011 payments were in the Czech 
Republic, Romania and Italy. 

As far as ESF is concerned, and considering the important and recurring number 
of reservations related to Spanish programmes in previous years (13 out of 22 
programmes in the 2010 Annual Activity Report, 4 out 22 in AAR 2011), DG 
Employment decided to launch a pilot action plan tackling different issues, such 
as the identification of key areas where simplification could help decreasing the 
error rate at beneficiary level. As a result, the system of ESF co-financed 
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employment aid in Spain was fundamentally reformed. The Commission will 
continue to support the national authorities in their efforts of simplification by 
encouraging the review of their national eligibility rules, where appropriate. The 
2011 DAS results show that most of the errors detected by the Court for the ESF 
are due to the incorrect application of national rules (contributing to 86% of the 
error rate) and, among them, the largest part is linked to breaches of national 
eligibility rules (contributing to 54.5% of the error rate).  Tackling ineligibility 
errors should therefore concentrate on the streamlining of national rules and 
improved controls at national level. In order to contribute to this process, the 
Commission has taken a series of measures towards managing authorities (see 
reply to question 8 to Commissioner Andor). 

The Commission is taking targeted action on the programmes in question (see 
reply to question 13 to Commissioner Hahn). It has blocked payments 
(interruptions and sending out of "warning letters") to all programmes under 
reservation, as soon as it had evidence of weaknesses in programme management 
and control systems. It monitors actions taken by managing authorities and 
requests financial corrections where appropriate. The amount of corrections at the 
request of the Commission has considerably increased in 2012 (for ERDF/CF, 
EUR 458 million financial corrections were confirmed cumulatively since 2007 
to mid-December 2012 for 2007-2013 period, including around 440 million 
accepted after the September quarterly report; for ESF EUR 367 million financial 
corrections were confirmed cumulatively in the September quarterly report for 
2007-2013 period). The Member States had to set up action plans to remedy the 
identified shortcomings and to report to the Commission about the progress 
made. For those programmes, where the information on progress after the initial 
interruption was deemed insufficient, the Commission has launched pre-
suspension procedures. The Commission does not resume interrupted/suspended 
payments before obtaining audit evidence that the requested remedial actions 
where implemented. 

The Commission has carried out and will continue to carry out audits on high risk 
programmes in 2013, to ensure the correct implementation of funds for legal and 
regular projects. 

As regards Agriculture, the Director General of DG Agriculture included a 
reservation concerning rural development expenditure in his declaration of 
assurance in the Annual Activity Report 2011, after 12 of the 27 Member States 
(Austria, Denmark, Estonia, Spain, France, Ireland, Latvia, Portugal, Romania, 
Sweden, Slovenia and Slovakia) had reported a residual error rate for rural 
development as a whole which was above the materiality threshold (>2%). In 
addition, although in two other Member States (Bulgaria and Malta), the overall 
threshold was not exceeded, these Member States have reported a high error rate 
for measures under Axis 2. For more details on the actions undertaken in 
response to this reservation, please see reply to question 9. 

For DG Maritime Affairs and Fisheries, 8 EFF operational programmes were 
placed in reservation, details of which appear in the DG Annual Activity Report 
for 2011.  Finland and the Netherlands indicated error rates above 5% of declared 
expenditure; another 3 Member States disclosed error rates in the 2-5% range.   
Italy, Romania and the Czech Republic reported error rates which were 
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considered as unreliable. DG Maritime Affairs and Fisheries's approach as 
regards payment interruptions and reservations is consistent with that of the 
Structural Funds DGs.  The reservation will be lifted, and payments resumed, 
when the corrective action has been taken. 

7. Commissioner Semeta has stated during the presentation on the 6th of 
November of the ECA report on the year 2011, that progress was clearly 
made with regards to the implementation of the Commission's budget. He 
argued that the average error rate has only slightly increased while in 2011 
much more final payments were made which tend to contain more errors 
than pre-finance. If the previous financial regulation has to be considered as 
an improvement why aren't the error rates in the error prone policy fields 
decreasing substantially instead of hovering around more or less the same 
level.  

8. Der Vergleich der Fehlerquoten aus den vorhergehenden Jahren zeigt, dass 
die steigende Fehlerquote im Jahr 2009 kein Ausrutscher war, sondern einen 
Trend einläutete (2010 3,7%, 2011 3,9%). Wie erklären Sie sich diesen 
Anstieg, und warum gibt es seit zwei Jahren keine Verbesserung der 
Fehlerquoten? 

Commission's answer (joint reply to 7 & 8):  

There are two main elements that need to be taken into account: firstly, the fact 
that towards the end of a financial period, the risk-profile of the audited financial 
transactions changes; in 2011 not only the volume of payments grew but there 
were many more interim and final payments which are subject to more complex 
rules and conditions and therefore, more prone to errors. Secondly, the Court has 
for the first time quantified failure to meet cross-compliance obligations by 
beneficiaries of the Common Agriculture Policy which led to a further slight 
increase of the error rate.  

The Commission is aware of the areas where work has to be done, the replies to 
this questionnaire as well as to the questionnaires of my colleagues demonstrate 
clearly that the Commission strives for improvements where needed. 

The error rate presented by the Court of Auditors has to be put into perspective: 
even though the estimated error rate can be interpreted in the way that 3,9% of 
payments made in 2011 should not have been made, the Commission on the other 
hand imposed financial corrections and recoveries amounting to 1,84 billion 
euros which represents 1,4% of the payments made in 2011. This illustrates very 
clearly that the Commission takes action in order to protect the EU budget. If the 
financial impact of the corrective capacity of systems is put into perspective, it 
becomes apparent that the actual situation isvery close to the materiality threshold 
of 2%. The Commission will therefore further use the preventive and corrective 
capacity of supervisory and control systems efficiently and effectively to its full 
extend. It has already achieved good results in this respect and will continue in 
this direction, including in 2012. 

9. Der Anstieg der Fehlerquote besonders im Agrarbereich ist erschreckend. 
Vor einigen Jahren lag die Quote noch bei unter 2%, nun hat sie in der 
ländlichen Entwicklung 7,7% erreicht. Wie möchte die Kommission 
sicherstellen, dass diese Quote schnellstmöglichst sinkt?  
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Commission's answer:  

This question falls under the responsibility of Commissioner Cioloş 

The Commission annually receives statistics from the Member States on the 
results of the controls performed by the national authorities. These statistics 
showed some deterioration in the situation from 2010 to 2011. The Commission 
therefore has at an early stage started to raise awareness among Member States 
by addressing the Rural Development Committee and in particular the Member 
States with an overall error above the materiality level (2%) as well as the two 
Member States where the error in Axis 2 was above this level. In order to better 
understand the causes and to develop targeted corrective actions, the Commission 
set up a working group which, in close cooperation with the paying agencies and 
managing authorities, assessed the errors reported by Member States. The 
analytical work of the working group focused on the errors found in the Member 
States' control statistics for 2011 (claim year 2010).  

The evidence clearly shows that many of the errors stem from faults in Member 
States' / regions' design of measures in their programmes and implementing 
arrangements. Corrective actions have already started.  Where possible, Member 
States have already amended their implementing arrangements or have amended 
their programmes in order to reduce the risk of errors in the implementation. The 
impact of the actions in the current programming period will only be observed in 
the claim year 2013 (statistics of 2014), as claims for 2012 have already been 
lodged. The reply given by Commissioner Cioloş (Hearing 6.12.2012) to question 
22 indicates the most common sources of errors, presented in four areas of errors, 
which the internal working group has identified.  

Better information and training for beneficiaries but also for administrations has 
been proven to be of high importance to improve the implementation of 
operations under rural development. The Commission has already started to 
inform all Member States' administrations in different events about root causes 
identified and possible corrective actions. Hence, a discussion in the Council took 
place on 29 November 2012 on basis of an information note provided to the 
Ministers and copied to the CONT Committee of the European Parliament. 
Member States have also been informed through the Management Committee and 
annual conference of paying agencies. The European Network for Rural 
Development will similarly be used to raise further awareness of the issue. 
Member States have already scheduled information campaigns for beneficiaries. 
The Commission has provided a specific training for rural development desk 
officers in DG AGRI.    

Furthermore, DG AGRI has adapted its 2012 plan of audits of the implementation 
of rural development measures in the Member States. Some audits to Member 
States or regions with high error rates were added to the plan. In addition, in all 
planned audit missions, increased focus on the error rates have been added to the 
objectives of the audits. Similarly, in the preparation of the 2013 audit plan of 
rural development, more attention is paid to the issue of error rate and risk 
detection. The number of staff for rural development audits (EAFRD 
expenditure) will be increased so as to increase the number and coverage of 
audits in the next two years.  
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However, the results presented in the 2011 Annual Report of the Court of 
Auditors point to the need to further reinforce the Commission's efforts. As rural 
development is implemented under shared management, an improvement of the 
situation can only be achieved if the Member States review their practices and, 
together with the Commission, implement targeted corrective actions where 
needed. Progress will also require the active engagement and close co-operation 
of both Managing Authorities and Paying Agencies, the activities of which may 
influence the evolution of the error rate.  

On 6 December 2012, in his hearing by the Budgetary Control committee 
(CONT) of the European Parliament in the framework of the 2011 discharge, 
Commissioner Cioloș therefore announced that a specific action plan would be 
developed in order to remedy the situation. As announced by DG AGRI's 
Director General in the Rural development committee on 19 December, the 
Commission will contact Member States in the coming days in writing in order to 
advance on this issue. 

For the preparation of the programmes for the next programming period, it is 
important that the root causes for errors identified above be avoided at the outset. 
This is a shared responsibility between the Commission and the Member States. 
The Commission intends to approve only Rural Development programmes where 
the design of the measures does not create undue risk of error. Member States are 
encouraged to establish their draft programmes in such a way that measures are 
clear, verifiable and controllable. A specific provision is part of the proposal for 
the new legal framework. To support Member States in that endeavour, the 
Commission intends to issue Guidelines early next year, summarising the 
negative and positive lessons from the conclusions of the working group. 

For rural development, a range of approaches has been proposed for reimbursing 
payments by beneficiaries on the basis of simplified costs involving standard 
scales of unit costs, lump sums and flat-rate financing in the new legal EU 
framework. As a result, the processes of claiming, managing and auditing 
reimbursement for payments made would be easier for everyone, making rural 
development support more accessible. However, it seems that there is some 
reluctance as regards the application of these approaches as sometime national 
rules differ. In order to foster a wide application of these approaches, the 
Commission might come back on this issue in the Trilogues. Commission invites 
the CONT to support introducing them as an administrative procedure Member 
States have to apply if not justified by specific circumstances (default application 
of simplified cost approaches). 

10. Auch der Anstieg der Fehlerquote beim Europäischen Entwicklungsfonds ist 
bedenklich - von 2% in 2009 auf 3,4% in 2010 und nun 5,1% in 2011. Was 
gedenken Sie zu tun damit diese Fehlerquote wieder fällt? Wo sehen sie die 
Problematiken? 

Commission's answer:  

This reply falls under the responsibility of Commissioner Piebalgs 

The Commission believes that the higher EDF error rate does not necessarily 
indicate a worsening situation overall.  While it is in the Commission's analysis 
and on a long term perspective, a fluctuation rather than a trend, the Commission 
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nevertheless take this situation seriously and is already taking a number of 
measures: 

 The Commission has mapped staff expertise in Delegations to identify 
possible gaps and adopt the necessary corrective measures. 

 In parallel, it is implementing worldwide a big redeployment exercise to 
rebalance workload and concentrate our resources where they are most 
needed, especially in Africa. 

 For the 2011 accounts, the Commission has for the first time introduced 
signed Statements of Assurance by Heads of Delegation which, together with 
DEVCO Director's Assurance, will provide a more robust basis for the 
Director General's own Declaration of assurance. 

 Since most of the Commission work to eradicate poverty is done in Africa, 
EuropeAid's Director General has decided to create a second Directorate 
responsible for Africa. This will increase our management capacity for Africa 
both in terms of substance and in quality of our financial management. 

 A Headquarter teams will now immediately visit EU Delegations where the 
Court's missions have identified possible weaknesses in internal control, with 
a view to work out corrective action plans with them. This year's Court report 
has led to two such visits to African Delegations, both resulting in action 
plans, the results of which will be shared also with other EU Delegations. 

 The Commission is currently examining the recommendation by the Court 
related to in country missions in taking into account the cost/benefit of a 
planification of the type of missions the Court is referring. 
 

The problems the Commission foresees is that the operations in the partner 
countries it is dealing with in meeting its development mandate will by its nature 
remain to be often risky and co-operation with national authorising officers often 
difficult. Moreover, the Commission also has to take into account the cost/benefit 
ratio of additional controls.  

11. Die meisten Fehler hätten von den Mitgliedsstaaten selbst festgestellt werden 
müssen. Dies spricht für unzureichende Kontrollsysteme in den 
Mitgliedsstaaten. Welche Gegenmaßnahmen sehen Sie vor? 

Commission's answer: 

This question falls under the responsibility of the services of Commissioners 
Hahn and Andor 

The Commission is concerned that first level verifications did not function 
properly in all cases, since they are the first line of defence against errors in 
multilevel and multiannual management and control systems. The Commission 
will follow up with the Member States concerned.  

The Commission has a role to supervise programmes, but it agrees with the Court 
that control systems can only work if Member States do their work properly. The 
Commission continues to remind Member States authorities that they should 
carry out proper and sufficient management verifications, before accepting and 
declaring expenditure submitted by beneficiaries. Audit Authorities continuously 
review this key requirement in the systems through audits on statistical sample of 
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operations each year. Error rates based on statistical sampling as a result of these 
audits reflect the quality of management verifications in preventing errors before 
certification, and were reported in the 2011 Annual Activity Report (table in page 
8). 

The Commission has taken action to improve management verifications and the 
certification of expenditure to the Commission under its 2008 Action Plan, 
including improved guidance, advice, training and audits focussed on high risk 
areas. However, the Commission sees the need to continue to improve the 
administrative capacity in some Member States, to make sure that Managing 
Authorities are adequately staffed or that they address the problems connected to 
the high turnover of staff in some administrations. But Member States also need 
to provide training at their turn at all administrative layers, in order to ensure that 
rules; in particular the national rules, are properly known, understood and 
implemented, particularly in case of staff turnover. To help them, DG Regional 
and Urban Policy is setting-up in August 2012 a special competence centre for 
administrative capacity building. 

The Commission will continue to verify the functioning of the management and 
control systems in the Member States through all audit results available at EU 
and national levels, including reported error rates, and to take action when 
necessary. It thus builds on its own audit work and the annual audit opinions that 
are issued by the audit authorities to assess the effective functioning of systems. 

The Commission is also supporting national authorities in their efforts of 
simplification, and in particular the introduction of the simplified costs options. 

 In its 2011 Annual Activity Report (page 76), DG Regional and Urban Policy 
indicated that by end 2011 84% of ERDF and Cohesion Fund programmes 
presented management verifications assessed as working well with only minor or 
some improvements needed. For 16% of the remaining programmes, substantial 
improvements were needed and remedial action plans linked to 
interruption/suspension of payments were decided in 2011 and 2012. 

On its side, DG Employment, following the presentation of the DAS 2011 report 
on 6 November, has sent a letter to all Managing authorities drawing their 
attention to the need to improve the reliability of the management verifications. 
The letter calls upon Member States to strengthen the existing procedures. DG 
Employment will also carry out a thematic audit on the effectiveness of first level 
checks in a set of operational programmes selected on the basis of risk 
assessment. For the most problematic programmes, it is supporting the 
management and control authorities in identifying the main problematic, systemic 
sources of errors at a national level (as it is actually the case through various 
Action Plans, in particular concerning Spain). 

12. Mit welcher Generaldirektion sind Sie besonders zufrieden, und was können 
die anderen GDs von dieser lernen?  

Commission's answer:  

DG's are very different when it comes to their policy related risk profiles and 
structures. This leads to different corresponding needs to manage the programmes 
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under their responsibility. However, the Commission encourages DG's to benefit 
from experiences of other DG's to improve the financial management of the EU 
budget. Therefore regular meetings to share this information are held and 
structured networks were introduced and are active so that DG's have a platform 
to exchange experiences in this regard and to have the opportunity to learn from 
each other. 

13. How would the EC consider a system in which a Member 
State's/region/federal state amount of error in euro's in the year 'n' would be 
automatically put in reserve and deducted from its reimbursement request  
in the year 'n+1 or n+2' until the irregularities of the year 'n' have been  
sorted out?   

Commission's answer:  

This question falls under the responsibility of Commissioner Hahn 

Pursuant to Article 70 of Regulation (EC) N° 1083/2006, Member States are 
required to correct and recover amounts unduly paid. Before certifying 
expenditure, the Certifying Authority should verify that the Managing authority 
took steps to declare only legal and regular expenditure, or should refrain from 
certifying it. Member States have two choices: 

- withdrawing the irregular expenditure from the programme immediately when 
they detect the irregularity, by deducting it from the next statement of 
expenditure, or 

- leaving the expenditure for the time being in the programme, pending the 
outcome of proceedings to recover the unduly paid grant from the beneficiaries, 
and deducting the expenditure from the next statement of expenditure only once 
recovery has been effected. 

Under the second choice, financial corrections by the Member States may then 
impact the statement of expenditure only the following year(s). 

The system indicated in the question is actually included in the Commission 
proposal for the 2014-2020 period. 

14. The Court argues that the Czech Audit Authority is not functioning properly 
(paragraph 5.42b) and that the error rate as provided by its Accrediting 
authority is not reliable. The EC has noticed the same errors and has 
imposed a financial correction. However some media report of a situation 
which raises concerns 
(http://www.trouw.nl/tr/nl/4496/Buitenland/article/detail/3366143/2012/12/20/
Brussel-straft-Tsjechische-corruptie-met-EU-subsidies-
mild.dhtml?utm_source=scherm1&utm_medium=button&utm_campaign=C
ookiecheck) Error rates are extremely high, fixing prices, organizing fake 
tenders, bad financial management and low fines as a result of negotiations 
between the EC and the Czech AA. Is it true that the EC expresses itself in a 
more mild way in official reports compared to the confidential reports of 
which this medium suggests? Is it true that the EC aimed for a much higher 
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financial correction originally? How has the sanctioning of the Czech 
Authority come into being? Can the funds be used once more?  

Commission's answer:  

This question falls under the responsibility of Commissioner Hahn 

The quotation in the media report referred to by the Parliament that the ''EC 
expresses itself in a more mild way in official reports compared to the 
confidential reports'' is factually incorrect. The Commission or the Court services 
do not issue any secret reports to the Czech authorities. The audit reports are 
treated as confidential until the follow up of the contradictory procedure is 
finalised and these reports can thereafter be accessed by any EU citizen in line 
with Regulation (EC) No 1049/2001. 

More details about access to the documents of the EC institutions can be found on 
http://ec.europa.eu/transparency/index_en.htm. 

In the case of the Czech Republic, there was no decrease of financial corrections 
after the final audit reports were issued. Financial corrections mentioned in final 
audit reports may be different than those financial corrections which are 
mentioned in the original draft audit reports. It is standard practice that in the 
context of the contradictory procedure between the Commission and Member 
States, some findings are properly explained, clarified and substantiated with 
supporting evidence by the Member States, which could not have been provided 
on the spot during the audit mission itself. When justified, as a result of this 
contradictory procedure some findings are dropped in the final audit reports and 
the level of financial corrections may be modified in comparison to those 
included in the draft audit reports. 

The Commission took action because in 2011 important deficiencies in the 
functioning of the Czech management and control system for the implementation 
of the European Regional Development Fund (ERDF) and the Cohesion Fund 
(CF) were discovered based on the audit work of  the Commission, the European 
Court of Auditors and national authorities. On 20 March 2012 DG Regional and 
Urban Policy formally informed the Czech Republic that for all ERDF/CF 
programmes, any application for payment would be subject to an interruption of 
the payment deadline, explaining the outstanding problematic issues. An action 
plan was attached to this letter. The main horizontal deficiencies identified in the 
systems in the Czech Republic related to weak management verifications, lack of 
independence of the Delegated Audit Bodies, poor Audit Authority's supervision 
and coordination on the Delegated Audit Bodies, weak management of 
irregularities and insufficient administrative capacity. The Czech Authorities 
satisfactorily addressed the main outstanding issues included in the Action Plan –
on 23 July 2012, the Commission resumed payments fully to 7 operational 
programmes and partially to one operational programme (OP Enterprise and 
Innovation). The remaining 7 operational programmes required further follow up 
of specific issues (including acceptance of financial corrections proposed by the 
Commission) before the payment could be resumed.  

The financial corrections have been accepted and implemented by the Czech 
authorities themselves, which means that the amount of financial corrections is 
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not deducted from the total allocation of funds for the Czech Republic for the 
2007-2013 programming period. The amount of funds affected by the financial 
corrections can therefore be re-used for new projects not affected by the detected 
deficiencies, selected by the Member State, fully legal and regular, which respect 
national and EU rules and legislation. 

15. Recent Dutch Press report mention the in their view superfluous construction 
of screens along Polish motorway's . What is the opinion of the Commission 
about the use of European funds in this way? 
http://www.trouw.nl/tr/nl/4496/Buitenland/article/detail/3352508/2012/11/23/
Polen-sjoemelt-met-EU-geld.dhtml 

Commission's answer:  

This question falls under the responsibility of Commissioner Hahn 

The installation of noise barriers is intended to reduce noise levels from built 
infrastructure. Environmental protection rules set at European level (in relation to 
animal habitats, Natura 2000 sites etc) require reduction of noise levels, while 
noise reduction is also necessary in inhabited areas. Environmental noise is 
addressed at the EU level through instruments including provisions on market 
access requirements for certain vehicles and equipment, railway interoperability 
specifications and rules on operating restrictions at airports. The Environmental 
Noise Directive (2002/49/EC) requires noise assessment and reporting, but does 
not set obligatory EU-wide noise limit values or targets, because solutions were 
often considered best handed at the national or local levels. This leaves at the 
discretion of Member States the definition of acceptable noise limits, some 
Member States having set stricter limits than others, requiring thus more noise 
panels to be installed within built infrastructure. Member States are therefore 
responsible for ensuring that proportional arrangements are made for noise 
protection depending on the traffic density and subsequent noise levels. The 
Commission does not have an opinion on whether the use of noise panels in 
Poland is excessive or not. However, the construction of EU co-financed 
infrastructure must be in accordance with national laws, including levels of noise. 

16. Can problems such as in the Czech Republic and Poland be prevented by the 
new proposals for regional policy 2014-2020?  

Commission's answer:  

This question falls under the responsibility of Commissioner Hahn 

The Commission considers that the interruption/suspension and financial 
correction mechanisms in place in the current period are adequate tools to address 
and correct irregular expenditure.  

With a view to the next programming period 2014-2020, the Commission has 
proposed to build up on experience to reinforce systems to ensure 
legality/regularity across programmes. The formal certification of annual 
accounts once all national controls have been done, combined with the 10% 
retention mechanism on interim payments, net corrections following Community 
audits once accounts have been accepted and the requirement of annual 
management declarations by managing authorities are meant to offset the risk that 
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expenditure claimed are not legal and regular and to improve accountability at 
national level. 

17. Does the Commission have an overview of irregularities per member 
state/region? 

Commission's answer:  

This question falls under the responsibility of Commissioner Hahn 

The error rates per operational programme are provided by the Member States' 
audit authorities in their Annual Control Reports. These reports have been 
assessed by the Commission in the framework of the elaboration of its Annual 
Activity Reports for the year 2011. 

The Commission also publishes an Annual Report from the Commission to the 
European Parliament and the Council on the Protection of the European Union's 
Financial Interests and the fight against fraud, which is also available at  
http://ec.europa.eu/anti_fraud/about-us/reports/index_en.htm. 

The last report which was addressed to the European Parliament and the Council 
is COM(2012) 408 final of 19 July 2012 for the year  2011.  This report contains 
comprehensive analytical statistics on the number and types of irregularities 
reported by the Member States in the IMS reporting system, which is managed by 
OLAF.  The Commission would therefore like to refer to this report which 
provides a very complete overview of the reported irregularities by Member 
State. 

Fight against fraud -OLAF- anti corruption 

18. On what stage is the designation of "anti-fraud coordination services" in the 
Member States and has OLAF started to work effectively with them (e.g. 
Bulgaria - the Bulgarian anti-fraud coordination service (AFCOS) within the 
Ministry of Interior investigates  administrative irregularities in the EU 
operational programmes, following the OLAF methodology)? Do you consider 
that the establishment of such national coordination anti-fraud services 
would increase the effectiveness of the operational cooperation between 
OLAF and the Member States? 

Answer:  

AFCOS already exist in the new Member States. OLAF works closely with them. 
The Commission considers that the establishment of AFCOS in all Member 
States which is foreseen in the proposal for amendment of the OLAF Regulation 
1073/1999 will increase the effectiveness of cooperation between OLAF and the 
Member States. OLAF looks forward to working closely with the AFCOS still to 
be designated by Member States. 

19. Do you consider the bottom-up approach (by delegating additional powers to 
the national authorities in order to ensure judicial follow-up on OLAF 
investigations) in the investigations of irregularities could contribute to more 
effective Management and Control Systems in the Member States and could 
substantially reduce the level of error rates in terms of EU Funds absorption? 
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Answer: 

OLAF carries out administrative investigations and does not have any judicial 
powers. It is the responsibility of the judicial authorities in the Member States to 
ensure the appropriate follow up of OLAF investigations. This has always been 
the case. The proposal to amend the OLAF Regulation 1073/1999 has a provision 
requiring Member States to send information to OLAF on action taken following 
the transmission of OLAF investigations to them. 

20. Could you report on certain results achieved on Member State's level in the 
fight against the infringements affecting the financial interests of the EU, 
based on this new approach? 

Answer:  

See reply to 19. 

21. The European Commission is taking positive initiatives in the fight against 
fraud and corruption but currently most policies pursued against corruption 
are passive. For example, although the EU steps up its efforts in the customs, 
according to Transparency International, when citizens are asked whether 
they have bribed a public authority, there are minimum 600 thousand 
households admitting that they have done so when getting in contact with a 
customs employee. Regarding the area of European Funds (in countries like 
Malta or France) there is surprisingly not a single corruption or fraud case, 
identified.  

When it comes to OLAF, this has a small number of cases (178 new cases in 
2011) and in reality there is no reference to cases of grand corruption that are 
in progress across the Member States of the European Union. Since OLAF 
does not do own-initiative investigations, it does not deal with such cases of 
grand corruption.  

Current initiatives to combat corruption form an unmanned wall of passive 
defences, through rules and procedures (anti-lobbying regulations, codes of 
conduct, post employment restrictions, asset declaration systems, better/free 
access to public information, transparency in public finances etc.), that make 
corruption more difficult or sophisticated but they obviously fail to have a 
strong deterrent effect in countries and sectors where systemic corruption is 
entrenched. As long as the prosecution of cases of corruption is weak and not 
based on effective own-initiative investigations but on information from third 
parties, these passive policies cannot by themselves overcome the trap of 
systemic corruption. 

Taking into consideration that OLAF shall exercise the Commission's powers 
to carry out external administrative investigations for the purpose of 
strengthening the fight against fraud and corruption, that the Office shall be 
responsible for providing the Commission´s support in cooperation with the 
Member States in the area of the fight against fraud, what is the Commission 
in general and DG for Taxation and Customs Union, Audit and Anti-Fraud 
specifically are planning to do towards the direction of OLAF taking up own-
initiative investigations, in order to safeguard the EU´s financial interests? 
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Commission's answer:  

The Commission does not share the view that the initiatives to combat corruption 
from an "unmanned wall of passive defences" to combat corruption. As explained 
in the policy statements on combating fraud and corruption, the Commission's 
approach is not only based on repression, but also on prevention, for instance by 
"fraud-proofing" of programmes and awareness raising. It is axiomatic that 
combating fraud and corruption requires a mix of active preventive and deterrent 
measures in addition to retributive justice. 

The Parliament's own studies on whistleblowing and denouncing fraud in fact 
show that tip-offs from the private sector are not only a growing source of raw 
information for organisations with repressive duties, such as OLAF, but also that 
the usefulness of such information is high. Therefore it cannot be said that the 
exploitation of such information is merely "passive". 

It should be recalled that OLAF may only open investigations within its mandate 
where sufficiently serious suspicions of irregularities or infringements against the 
financial interests of the Union exist in line with established case law. Member 
States' administrative and judicial authorities are also responsible for these 
matters. OLAF assesses all incoming information to determine whether it is 
justified to open an administrative investigation on the basis of what it has 
received. 

22. The European Court of Auditors stated in Annex 1.1. Paragraph 23 that 
there are approximately 3 cases of fraud per year they transmit to OLAF. 
Which cases were transmitted by the ECA to the OLAF in 2011? Which 
Member states were concerned? What was the procedure of these cases 
(investigations/ opened case /dismissed)? 

Answer: OLAF 

The Court of Auditors transmitted 7 cases in the calendar year 2011 to OLAF. 5 
were closed with no further action taken. The remaining 2 are ongoing. One is a 
monitoring case concerning agriculture while the other is an investigation into 
regional funds, the Member State in both cases being Hungary. 

The cases where an investigation was not opened concerned: 

 Bulgaria, agriculture (a non-case prima facie concerning matters outside 
OLAF's mandate); 

 Romania, agriculture (a non-case as there was no impact on the EU 
budget); 

 Czech Republic, Structural Funds (the amount concerned did not reach 
the threshold for opening an investigation); 

 Germany and Italy, agriculture (a non-case prima facie concerning matters 
outside OLAF's mandate) and 

 Benin, external aid (a non-case prima facie concerning matters outside 
OLAF's mandate). 
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23. "An analysis of judicial actions taken by the Member States following OLAF 
investigations in the period 2006-11 indicates that the number of cases in 
which no judicial decision has yet been taken is relatively high, at 54 %."  

a. Which measures were or will be taken to improve this situation? 

Answer: 

As already stated in the reply to 19 the proposal to amend the OLAF Regulation 
1073/1999 has a provision requiring Member States to send information to OLAF 
on action taken following the transmission of OLAF investigations to them. This 
should lead to an improvement in cooperation between Member States and OLAF 
on judicial follow up action. Notwithstanding this, OLAF is in regular contact 
with the Member States' authorities to try to improve judicial follow up. 

Judicial proceedings are not necessarily the only follow up to be given to an 
OLAF final report. The envisaged revision of Regulation 1073/1999 clarifies in 
its 'recital' 29 that in the recommendations accompanying the final investigation 
report, the Director-General should indicate whether, in the light of the nature of 
the facts and the scale of their financial impact, internal measures by the 
institution, body, office or agency concerned would allow for a more effective 
follow-up. This would allow judicial authorities to concentrate on the most 
important files. 

b.  How many pending judicial decisions were opened by the respective 
Member States in 2006 and 2007? 

Answer:  

The figures on judicial decisions taken by Member States in 2006 and 2007 may 
be found in OLAF's annual report for the year 2008, the link to which is shown 
below, on page 34 in Chart 12. 

http://ec.europa.eu/anti_fraud/documents/reports-olaf/rep_olaf_2008_en.pdf 

24. In October 2012 in a speech to the COCOBU the Commissioner Semeta 
announced a number of anti-corruption initiatives, inter alia, the 
development of an EU anti-corruption reporting mechanism, and the pilot 
project developing a methodology to measure the costs of corruption in 
public procurement. The latter project should have been finalized by the end 
of 2012. Can the Commissioner inform the European Parliament about the 
progress achieved? What additional measures and steps are further 
envisaged?  

Commission's answer: 

Due to difficulties encountered in collecting the necessary data for some of the 
project objectives, the contractor was given additional time for finalisation of the 
study. The contract was prolonged until 30 April 2013, with the deadline for the 
draft Final Report of 31 March 2013. 

The outcome of the study will be used for the first EU Anti-Corruption Report 
due in summer 2013. It can be further exploited in future Commission policy 
development but no concrete initiatives are planned yet. 
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Pericles: 

25. In 2011, the Commission (OLAF) took part in 15 Pericles activities, including 
conferences, seminars and staff exchanges organised by Member States 
and/or the Commission (OLAF). In 2011, the budget allocated under the 
Pericles Programme was EUR 1 million, of which 100 % was committed. 

a. Could you please provide us with a list enumerating how many 
conferences and seminars were organized?  

Commission's answer:  

The following 11 Conferences/Seminar/workshop type actions  were committed 
in 2011  

 

 Workshop “ How to Apply and Report under Pericles" 
 Seminar “Community Strategy for the protection of the euro in the 

Mediterranean area" 
 “Expert level training on bitmap analysis" 
 9th Seminar " Euro South-East" 
 Technical –tactical training: "Strengthening the protection of the euro in 

investigations" 
 2nd Euro-Conference (co-financed by OLAF, ECB and Europol) 
 Training Course against money counterfeiting in Latin America 
 Seminar "Protection of the Euro by strengthening Law Enforcement 

Cooperation in the Carpathian Basin" 
 "Technical Courses Brazil- Cooperating in the protection of money 

against counterfeiting" 
 "Euro North-East III – Meeting of European Counterfeiting Experts" 
 "Technical-Tactical Training: Strengthening the protection of the euro in 

investigations” 

The complete list of Pericles actions committed in 2011 and relevant information 
are available at OLAF website and here attached 

b. Where did they take place?  

Answer: 

Brussels (Belgium), Istanbul (Turkey), Lisbon (Portugal), Bratislava (Slovakia), 
Sarajevo (BiH), The Hague (The Netherlands), Lima (Peru), Eger 
(Hungary),Brasilia (Brazil),Warsaw (Poland), Medellin (Colombia). 

c. How many people attended in each of the events?  

Answer: 

42 (Brussels), 64 (Istanbul), 49 (Lisbon), 92 (Bratislava), 49 (Sarajevo), 153 (The 
Hague), 84 (Lima), 67 (Eger), 53 (Brasilia), 68 (Warsaw), 45 (Medellin) 

TOTAL: 766 
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d. How many people were entrusted with the task of delivering the training 
sessions?  

Answer: 

145 trainers delivered speeches  

e. How many trainers were hired for each of the events?  

Answer: 

None 

f. Which was the remuneration received by the trainers per session? 

Answer: 

None 

g. How many staff was exchanged with the member states within the 
framework of this program? 

Answer: 

An overall number of 49 staff took part in the 3 staff exchanges committed in 
2011  

Hercules II: 

26. The Commission has submitted a report on the use of the Hercules II funds to 
the Parliament. However, the Commission was not able to report if the 
infrastructure and equipment financed under the program (e.g. scanners) is 
in use and available to the responsible authorities. The question, whether the 
infrastructure/equipment is maintained in an appropriate way, still remains 
open. Could the Commission provide Parliament with detailed and adequate 
information on the matter? 

Answer:  

The impact assessment accompanying the proposal for the Hercule III Regulation 
under the 2014-2020 Multi-Annual Financial Framework included a table 
showing a breakdown by Member State of the number of scanners funded by the 
Programme. By mid-2011, 21 "Hercule funded" scanners were in use in the 
Member States, since 2007. On the basis of the annual overview for 2011 with 
information on the results of the Hercule II programme, two additional scanners 
have been co-financed. According to the Financial Regulation maintenance costs 
should be part of the EU co-financing. The beneficiaries have to comply with the 
conditions under the grant agreement, including a report on the results achieved 
with the use of scanners, once a request is made for final payment of the grant at 
the end of an action. Since maintenance costs are part of the grant agreement 
conditions no (complete) final payment can be made if the conditions under the 
agreement have not been met. Until now the Commission has had no case in 
which a final payment had to be refused (or decreased) for this reason. After final 
payment it is  –of course-  the responsibility and in the interest of the grant 
beneficiaries, i.e. customs, police forces or administrations to take care of the 
maintenance of the equipment which they own.  
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Cooperation Agreements with the Tobacco Industries: 

27. A subsidiary of Japanese Tobacco Inc (JTI) is involved in smuggling 
cigarettes from Cyprus into Syria. 450,000 cartons of cigarettes were 
allegedly sold to a black-listed associate of Maher al-Assad, the brother of 
Syrian President Bashar al-Assad. It is suspected that these cigarettes are 
either used to pay military salaries or are sold at a higher price, generating 
profit used to fund al-Assad's regime. OLAF is currently investigating these 
allegations. 

a. Since the case involves exporting goods, is the breach of an embargo a 
crime for which OLAF is competent? If so, what is the exact legal 
qualification of the fact that OLAF is investigating?  

b. What is the amount under investigation? Is the alleged illegal amount 
confirmed which has been reported in the press? 

c. How much revenue has the EU lost in connection to this smuggling? 

d. When does OLAF expect the national Cypriote judicial authorities to give 
a final judgement on this case? 

e. How does the COM intend to seek cooperation with the Cypriote 
authorities, and in that case how are the contacts between the EU external 
service and OLAF in that investigation case? 

f. Usually tobacco smuggling cases involve contraband being smuggled into 
an EU member state. Are there other precedents regarding cases in which 
tobacco was smuggled out of an EU member state?  

g. Since JTI is involved in the case, would the Commission consider this case 
a violation of article 5.9 paragraph (h) of the cooperation agreement 
signed between JTI and the European Commission in 2007? If so, what 
impact will this have on the Commission and JTI's relationship in the 
future?  

Answer:  

OLAF has no mandate to investigate alleged breaches of trade sanctions as such. 
OLAF is thus not investigating this specific matter but is investigating a range of 
allegations against Japan Tobacco International (JTI). Nevertheless, if evidence 
that trade sanctions have been breached were to be found during OLAF's 
investigation, this information would be transmitted to the appropriate national 
authorities and the competent service of the institutions, complying with the 
procedural requirements and in accordance with OLAF's general practice 
whenever it comes across indications of illegality of any kind. In this case, OLAF 
reported to the EEAS the alleged violations of the restrictive measures. 

In its investigation, OLAF is seeking to establish whether there is any evidence of 
damage to the financial interests of the EU and whether the Cooperation 
Agreement between the EU, the Member States and JTI may have been breached. 
As the investigation is ongoing, no further information can be provided. 



 20

OLAF has no information of other precedents involving cases in which tobacco 
was smuggled out of a Member State to a third country since it is not competent 
to investigate such fraud cases which have no impact on the EU budget. Indeed, 
VAT and excise duties are due in the country of consumption and not in the 
country of production.  

In that respect, the Commission would recall that Article 15 of Regulation 
442/20111 states that the Member States are competent to take appropriate 
measures on penalties applicable to infringements of the restrictive measures. 

28. Are fines of those companies deductable from the contributions of those 
companies under the cooperation agreements with the member states and the 
Commission? 

Answer:  

No fines are imposed on the companies under the terms of the Cooperation 
Agreements. It is presumed that the reference to fines relates to the seizure 
payments made by the manufacturers when under certain conditions payments are 
made to the EU and Member States when the manufacturer’s genuine product is 
seized in the EU. These payments are not fines and are part of the Agreements 
whereby the manufacturers demonstrate that they are doing everything they can 
to eliminate the illicit trade in their products. These seizure payments are not 
deducted from the annual payments made by the manufacturers under the terms 
of the Agreements. 

Presentation made by the Director General of OLAF at the ECTA-Conference of 
the 22nd June 2012 

29. On the 22nd June 2012 the Director General has made a presentation at the 
31st Annual Conference of the European Communities Trade Mark 
Association (ECTA) in Palermo, Italy with the title “OLAF investigation 
capacities in Intellectual Property Rights (IPR)”. In the presentation the 
Director General refers to Council Regulation (EC) 1383/2003 in connection 
with council regulation (EC) 515/97 as the legal basis for OLAFs cooperation 
with the Member States in combating the counterfeiting and piracy in the 
area of customs measures at the external borders. 

a. How are the cited regulations implemented? 

Answer:  

With the objectives to combat and possibly dismantle international fraud 
networks involved in the traffic of counterfeit and piracy goods at the external 
borders of the EU, the Customs Mutual Assistance Regulation (No 515/97) 
(2)(3), to which the provisions in Art.22 of Regulation No 1383/2003 concerning 

                                                 
1 Council Regulation 442/2011 of 9 May 2011 concerning restrictive measures in view of the situation 
in Syria.  Since then this Regulation has been replaced by Regulation 36/2012. However, the first 
Regulation was applicable when the facts were discovered. 

2 Council Regulation (EC) No 515/97 of 13 March 1997 on mutual assistance between the administrative authorities of the 
Member States and cooperation between the latter and the Commission to ensure the correct application of the law on customs 
and agricultural matters (OJ L 82, 22.3.1997, p. 1); 
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customs action against goods suspected of infringing IPR (4)relate, is used by the 
European Anti-Fraud Office ( OLAF) to carry out administrative investigations, 
either on its own initiative or in cooperation with the Member States. 

The investigative capacities, which have been reflected in OLAF's new structure, 
constitute a significant and constructive contribution to the activities presently 
carried out at various levels by six other Commission services. However, these 
Commission services do not have investigative powers in this regard as granted to 
OLAF by the Commission Decision of 28 April 1999, establishing the European 
Anti-Fraud Office and the conferring of the powers related to Regulation 515/97 
to OLAF following the Commission meeting of  29 September 1999. 

Where IPR infringements are also affecting the financial interests of the EU, the 
European Anti-Fraud Office (OLAF) can also use the mechanism of external 
investigations in Regulation 1073/1999 of the European Parliament and of the 
Council of 25 May 1999 concerning investigations conducted by the European 
Anti-Fraud Office (OLAF)(5) and conduct, in certain cases, on-the-spot 
inspections and checks on the basis of Regulation No 2185/96 of 11 November 
1996(6). 

b. Which administrative offices are involved in the implementation? 

Answer:  

OLAF works with the competent customs services in the Member States and third 
countries as well as with Europol and Eurojust. 

c. In which activities has OLAF been engaged on the basis of these 
regulations? 

Answer:  

The investigative capacities are allocated to significant cases with specific 
emphasis on counterfeit goods posing a risk for the environment or the public 
health and safety of the consumers (e.g. Foodstuffs, cigarettes, perfumes and 
cosmetics, spare parts to vehicles, trains, boats and airplanes, toys, medicines 
/medical appliances and instruments, electronic parts (i.e semi-conductors, 
integrated circuit, fire alarms, etc.) , pesticides and fertilizers)  

d. How is the administrative cooperation between OLAF and the Member 
States characterized?  

                                                                                                                                            
3 See also Art.34 of the Proposal for a Regulation of the European Parliament and of the Council concerning customs 
enforcement of intellectual property rights (COM (2011) 285 -24.05.2011); 
4 Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning customs action against goods suspected of infringing 
certain intellectual property rights and the measures to be taken against goods found to have infringed such rights (OJ 
L196/72.8.2003); 
5 (OJ L 136 - 31.05.99); 

 

6 (OJ L 292 – 15.11.96); 
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Answer:  

OLAF cooperates well in a climate of mutual trust with the Member States. The 
administrative cooperation between OLAF and the Member States can be 
characterized as follows: 

 by a reciprocal support in cooperation and coordination of investigations, 
whereby OLAF will be able to build upon the extensive practical 
experience it has acquired in other areas of fraud; 

 by using as far as possible the mutual administrative assistance 
mechanisms (spontaneous exchange of information, exchange on request, 
special watch of individual, companies, means of transport and 
warehouses) for the purposes of co-operation and to carry out initial 
enquiries; 

 by combining efforts to combat the import and export of counterfeit and 
piracy goods,; 

 by using its intelligence capabilities,; 
 by exploiting the Anti-fraud Information System (AFIS), including the 

Customs information system (CIS) and the Customs investigations 
identification file (FIDE), to combat counterfeiting and piracy; 

 by carrying out administrative investigative missions to both Member 
States and third countries under the framework of mutual customs 
agreements or on an ad-hoc, voluntary basis. In both cases OLAF can 
facilitate the participation of relevant customs authorities 

In the presentation the Director General elaborates what OLAF plans for the 
future. According to the Director General, OLAF will “develop the 
investigation capacities with a specific emphasis on dangerous counterfeit 
goods” and engage in an “exchange of view with the right-holders directly”. 

e. How does the Commission evaluate the legal basis in respect of OLAF’s 
plans to development the above mentioned investigative capacities? 

Answer:  

The Commission decided on 29 September 1999(7) to confer the powers 
related to the general responsibilities of Mutual Assistance Regulation (No 
515/97),to which the provisions in Art.22 of Regulation No 1383/2003 
concerning customs action against goods suspected of infringing IPR refer, to 
the European Anti-fraud Office (OLAF). 

At the same time, the Commission also transferred relevant responsibilities in 
the context of the fight against customs fraud, including against IPR 
infringements at the EU external border, to the European Anti-fraud Office 
(OLAF): 

                                                 
7 Communication PERS (1999) 163 of 28 September 1999 on the re-organisation of the administrative structure of the 
Commission; 
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 the negotiation and the implementation of agreements and protocols 
concluded with third countries on mutual administrative assistance in 
customs matters; 

 the management of the Anti-fraud Information System / Customs 
Information System; 

 the support for the customs co-operation in the area of freedom, 
security and justice for the Union's citizens 

In this respect, OLAF's contribution to combating IPR infringements is kept in 
full compliance  of its mandate, in particular with regard to the provisions in 
Art.2, §1, §2 and §5, of the Commission Decision of 28 April 1999, 
establishing the European Anti-fraud Office (OLAF). 

On this basis, the Office shall exercise the Commission's powers to carry out 
external administrative investigations for the purpose of strengthening the 
fight against fraud, corruption and any other illegal activity adversely affecting 
EU financial interests, as well as any other act or activity by operators in 
breach of EU provisions. 

f. How does the Commission evaluate the legal basis for OLAF’s 
engagement in an exchange of views with the right-holders? 

Answer:  

See below. 

g. How does the Commission assess the legal basis of the Memorandum of 
Understanding that the OLAF Director General has concluded with the 
European Communities Trade Mark Association on the 7th December 
2012? 

Answer:  

Joint reply to f and g 

OLAF has concluded a MOU with ECTA, an association of rights holders. It 
does not intend to exchange information with individual right-holders or their 
associations. 

A memorandum of understanding does not and cannot impose legally binding 
obligations on the Commission or on OLAF when exercising autonomously its 
investigative function under Article 3 of Decision 1999/352. Neither 
Regulation No 1073/1999 nor Decision 1999/352 lay down any specific legal 
basis for the adoption of such Memoranda. The co-operation with various 
professional associations falls within the remit of OLAF's activities, in 
particular in the areas of development of concept for the fight against fraud, 
collection of information and representation of the Commission in the fora 
concerned in the area of the fight against fraud under Article 2 of Decision 
1999/352, and it is in line with the objectives and tasks of the Office as set out 
in Article 1(2) of Regulation No 1073/1999. 

In that regard, it is important to stress that the Commission continues to 
promote the development of a partnership with the right-holders in the EU 
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Customs Action Plan to combat IPR infringements for the years 2013 to 2017, 
in particular under action 1.3.2. 

Furthermore, the Council Resolution endorsed on 10 December 2012 the 
abovementioned EU Customs Action Plan and also recommended that a 
partnership should be developed with the European Observatory on 
infringements of IPRs and an enhanced co-operation with the European Anti-
Fraud Office (OLAF) and European enforcement bodies other than customs, in 
the framework of their respective competences, where appropriate.  

h. How does the Commission assess the possibility of a conflict of objectives 
of the Director General, when being personally involved in ongoing 
investigation and simultaneously holding presentations at the conference 
of an organisation that is actively promoting a negative opinion on the 
option of plain packaging? 

Answer:  

The fact that the OLAF Director General makes a presentation at a conference 
does not indicate that he endorses any of the policies of the organisers of the 
conference.  

i. How does the Commission assess OLAF’s involvement with industry 
interests? 

Commission's answer:  

The Commission does not consider that OLAF has an inappropriate 
relationship with industry. There is in particular no financial relationship and 
no conflict of interest between OLAF and the tobacco manufacturers. 

It should be pointed out that the agreements with the tobacco manufacturers 
are between the latter on the one hand and the EU and the participating 
Member States on the other. The funds received by the EU in accordance with 
the agreements amount to just under 10% of the total and are paid directly into 
the general budget of the EU in line with the principle of universality; there is 
no earmarking of the funds. The remaining funds received are transferred to 
the participating Member States. 

Conflict of interests and tobacco  

30. Over the course of the discharge procedure 2010 the European Parliament 
has paid a great deal of attention to the issue of conflict of interests in the EU 
Agencies. The European Court of Auditors has published a special report 
examining the rules and policies that have been put in place by selected 
agencies, dealing with the conflict of interests and its prevention. The 
Parliament will follow up on this issue also in 2013, inter alia, by organizing a 
workshop on better avoidance of conflict of interests in EU Agencies and 
other bodies.  

In this context, how does the Commission justify the recent appointment of a 
renowned tobacco companies' lobbyist, Mr. Michele Petite, to the 
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Commission's ethics committee on lobbying, particularly in light of 
recommendation 17(2) of the WHO Framework Convention on Tobacco 
Control which states that signature parties should "Establish measures to 
limit interactions with the tobacco industry and ensure the transparency of 
those interactions that occur", and 19 1.2 that parties should raise awareness 
of the tobacco industry´s practice of using individuals, front groups and 
affiliated organisations to act, openly or covertly, on their behalf or to take 
action to further the interests of the tobacco industry"? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

The Commission is fully committed to the good management of any risk of 
conflict of interests. The re-appointment of Michel Petite as a member of the Ad 
Hoc Ethical Committee of the Commission does not involve any conflict of 
interests. 

Mr Petite is not a renowned tobacco company lobbyist. He has not been in 
contact with any other Service of the Commission on the tobacco directive, 
besides two contacts with the Legal Service on legal issues. His role in Clifford 
Chance is that of legal counsel, which is different to that of "lobbyist".  When 
deciding on Mr Petite's request for authorising post office activities after leaving 
the Commission, conditions were imposed by the Appointing Authority because 
of his prior role as Director-General of the Legal Service. These conditions have 
been respected.  As far as his re-appointment to the ethics committee, the renewal 
'en bloc' of the mandates of the three members reflects the fact that it has proven 
to have a good balance of external expertise (one former judge and one former 
MEP) and understanding of the internal functioning and organisation of the 
Commission, guaranteeing independent and well-motivated opinions. It is worth 
noting that the first ethical Committee was composed by two former 
Commissioners and one external independent personality. The current 
composition of the ad hoc Ethical Committee ensures the independence of the 
opinions delivered by this Committee. The Commission has the highest regard for 
the independent work of the Ad Hoc Ethical Committee.  

31. What guarantees can the Commission provide that full transparency and 
independence are maintained?  

Commission's answer:  

This question falls under the responsibility of President Barroso 

The transparency instruments available to all citizens regarding the European 
Union policy and decision making processes, are among the most advanced in the 
world and compare favourably with all other existing instruments developed by 
any other public authority, including our own Member State.  

- The legislation on access to documents held by all European Institutions 
provides citizens with one of the most far reaching right of access to public 
documents in Europe.  

- New systems to provide citizens with transparency on lobbying have been 
introduced a year and a half ago, combining a public Register, a code of conduct 
and a complaint and sanction mechanism. This instrument is the fruit of a 
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common effort between the Parliament and the Commission which have jointly 
decided on all of its principles and the nature and the level of information it does 
and does not require from registrants.  

- The European Financial Transparency system offers all citizens with detailed 
information on every individual final beneficiary of EU budget expenditure. 

As regards independence, the guarantees which protect European affairs against 
undue influence feature in articles 1 and 3 of the TFEU, which foresee the strict 
obligation for Commissioners to promote the general interest of the Union and to 
be completely independent, and also in the collegiate nature of Commission 
decision making which prevents it from being taken hostage by any particular 
vested interest. The fundamental obligations are further developed in the code of 
conduct for Commissioners and mutatis mutandis in the staff regulations. 

 

32. How is the issue of potential conflict of interests being addressed, especially 
given the sensitive topic of the new EU tobacco directive and what measures 
does the Commission take to ensure pre and post-employment arrangements 
do not permit undue influence from the tobacco industry (e.g. barring from 
certain posts those who have worked for tobacco, and ensuring a cooling off 
period for Commission staff before they undertake any work for the tobacco 
industry)? 

Commission's answer: ,  

This question falls under the responsibility of Vice-president Šefčovič 

Article 11a of the Staff Regulations states that an official shall not in the 
performance of his duties deal with a matter in which, directly or indirectly, he 
has any personal interest such as to impair his independence. Should such 
situation of conflict of interests occur, or be likely to occur, the official shall 
inform the Appointing Authority which must take any appropriate measures, 
including the possibility to relieve the official form responsibility in this matter.  

As far as post-employment activities are concerned, according to Article 16 of the 
Staff Regulations "officials intending to engage in an occupational activity, 
whether gainful or not, within two years of leaving the service shall inform their 
institution thereof". If there is any likelihood of real or apparent conflict with the 
legitimate interest of the institution and if the activity is related to the work 
carried out by the official during the last three years of service, the Appointing 
Authority may forbid the activity or give its approval subject to any appropriate 
conditions. In practice, every declaration submitted under Article 16 of the Staff 
Regulations is sent to the former DG, the Legal Service, the Secretariat General 
and the Joint Committee for their opinion. When appropriate, restrictions 
including cooling-off periods or prohibition to work on certain files may be 
imposed. However, in its decision the Appointing Authority must take account of 
the general principle concerning the inherent right to work and must ensure that 
any restriction is proportionally appropriate.  

In addition, guidelines helping the staff to manage their contacts with the interests 
groups have been prepared by the SG.   
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The staff is regularly informed about its obligations through awareness raising 
actions, training events, internal website pages, the Ethics Correspondents 
network in each DG and other accompanying actions. 

 

33. How does the Commission ensure that the Guidelines for implementation of 
Article 5.3 of the "WHO-FCTC on the protection of public health policies 
with respect to tobacco control from commercial and other vested interests of 
the tobacco industry" are duly adhered to by all Commission staff so that all 
policy and funding areas are protected. 

Commission's answer:  

This question falls under the responsibility of President Barroso 

The Commission is strongly committed to complying with the international 
commitment of the EU and is confident that the EU and the Commission in 
particular have well established rules for that purpose. 

Article 5.3 of the Convention above mentioned in the question foresees that " In 
setting and implementing their public health policies with respect to tobacco 
control, Parties shall act to protect these policies from commercial and other 
vested interests of the tobacco industry in accordance with national law. 

This provision is binding law, but it is worth noting that it leaves a large margin 
of manoeuvre to Contracting Parties as to their implementation and that it 
contains no specific requirements on modalities for conducting meetings with 
representatives of the industry or on publicity of such meetings 

The Conference of the Parties in decision FCTC/COP2(14) established a working 
group to elaborate guidelines for implementation of Article 5.3 of the 
Convention. Without prejudice to the sovereign right of the Parties to determine 
and establish their tobacco control policies, Parties are encouraged to implement 
these guidelines to the extent possible, in accordance with their national law. 

The Commission is fully confident that the Ethical framework applicable to 
Commissioners and staff, the existing rules and tools concerning transparency 
and lobbying are fully compatible with the non- binding guidelines mentioned in 
the question. 

The Commission has contributed to the development of strong EU anti-tobacco 
policies over many years, as confirmed by the proposal for a new tobacco 
directive adopted in December 2012. Although tobacco companies are conducting 
intensive lobbying activities, as they will certainly continue towards the European 
parliament and the Council, the Commission will strongly defend its proposal 
during the legislative procedure.  The Commission can clearly affirm that its 
proposals are only guided by general interests. 

34. Does the Commission envisage any modifications to policies and rules dealing 
with the conflict of interests of the Commission and its employees?  

Commission's answer:  

This question falls under the responsibility of President Barroso 
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The Commission has a comprehensive and rather stable arsenal of rules and tools 
to prevent and to manage real and potential conflicts of interest. The main issue is 
that of continuing to ensure that these rules are well known and scrupulously 
respected.  

As a matter of record, the principal area where averred cases of conflict of 
interest may arise is in public procurement, especially in "narrow" markets. 
Although the cases are and have been rare, the potential problem is always taken 
into account in the risk management policies of all departments of the 
Commission. 

Given that the existing framework is solid and comprehensive, no particular 
modifications are envisaged at present However, the Commission will continue to 
foster awareness raising and training amongst its staff. 

 

Staff: 

35. Could you provide us with the training strategy of your Directorate General? 
How many staff operate as internal trainers (how many hours)? How many 
days does the staff of DG TAXUD and OLAF spend on average on training 
(internal/external) in 2011? How much money does the Directorate General 
TAXUD and OLAF spend on training measures in total/ per employee 
(contract agent/ official)? What amount of money is used for external 
trainers? What was your experience with the, in the meantime abolished, 
career development maps? Were they useful for the staff development? Were 
they followed by staff and controlled by Managers? In regard to training 
courses, what is the procedure for identifying the needs of staff?  

Could you provide us with the training strategy of your Directorate 
General? 

Commission's answer:  

TAXUD 

The Learning and Development Frameworks for 2011 and 2012 can be consulted 
at the following address: 

http://myintracomm.ec.europa.eu/dg/TAXUD/HR/Training/Documents/Additona
l%20Resources/STF%202011.pdf 

http://myintracomm.ec.europa.eu/dg/TAXUD/HR/Training/Documents/Additona
l%20Resources/STF%202012.pdf 

OLAF 

See below attached 

Final DLF rev_D7.pdf

 

How many staff operate as internal trainers (how many hours)? 
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In 2011, TAXUD had 16 staff members giving internal training and/or 
presentations. That represents 84 working hours, preparation time not taken into 
account. 

OLAF: In 2011, there were 11 internal trainers (18h) Many other training events 
were organised with help of external trainers provided by Framework contractors. 

How many days does the staff of DG TAXUD and OLAF spend on average 
on training (internal/external) in 2011? 

TAXUD 

In 2011, the staff spent 8.2 days on average on training (4,1 in general training, 1 
day in IT training and 3 days in language training). 689 days were spent on 
training organised at local level, 378 with external trainers and 311 with internal 
staff. 

OLAF 

There were 2858 days spent on training.  This means an average of 7.18 days per 
staff member (general, informatics and linguistic training, internal and external). 

How much money does the Directorate General TAXUD and OLAF spend 
on training measures in total/ per employee (contract agent/ official) 

TAXUD 

In 2011 the budget for training amounted to 197,646 EUR and was totally used. 
This represents an amount per employee of 370 EUR (Officials, END, AC and 
AT). 

OLAF 

In total the money spent in 2011 was 209.070€ .   This means 525€ per staff 
member (contract agent, official, TEMP, END) 

 

What amount of money is used for external trainers? 

TAXUD 

117,670 EUR were spent for external trainers (organisation in house) The rest of 
the budget was used for individual external training by other organisations and 
logistic costs. 

 

OLAF 

For investigative training and general training organised with Framework 
contractors in-house (including language training for HoUs) it was 47.610€.  

What was your experience with the, in the meantime abolished, career 
development maps? Were they useful for the staff development? Were they 
followed by staff and controlled by Managers? In regard to training courses, 
what is the procedure for identifying the needs of staff?  

TAXUD 

The report of the European Court of Auditors showed that only 35% of the 
training listed in the training maps were actually followed. In fact, TAXUD 
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realised that the training maps were not useful at our level, as colleagues just 
completed their maps with some trainings out of the SYSLOG catalogue 
organised at central level. However, they represented a good starting point to 
discuss learning issues with managers. To identify the training needs of the staff, 
we analyse the core business and discuss training needs directly with the staff and 
the hierarchy. 

OLAF 

They were a potentially useful tool for managers and for the staff in order to plan 
and prioritise their participation in training.  They were also discussed during the 
yearly appraisal to assess which training the staff member needed in the year to 
come.  However, only around 40% of the courses listed in approved training 
maps were actually followed by staff and many training events were followed 
without having been approved in training maps, so their usefulness as a planning 
tool was limited.  Moreover, since the maps encouraged staff to select existing 
courses, they were of limited use in identifying needs not covered by the 
catalogue.  

In regard to the procedure for identifying the needs of staff, it is done by yearly 
needs survey and individual meetings with the investigative HoUs  

36. Could you please provide us with statistical information regarding the 
application of the flexitime regime applied by Commission officials and 
temporary agents (each grade AD/AST 5 - 16) in DG TAXUD and OLAF in 
2011? 

Commission's answer:  

TAXUD 

The participation ratio by grade, representing the population that has effectively 
registered for the flexitime regime, divided by the number of eligible persons, is 
as follows: 
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The recovery ratio by grade, which represents the proportion of extra hours 
recovered (for those registered for flexitime, is as follows: 

 

In order to ensure compliance with Regulation (EC) No 45/2001 on the protection 
of individuals with regard to the processing of personal data, when the number of 
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people (same category and grade) applying flexitime in the DG is under or equal 
to 5, or no one applies flexitime in the DG, the data are not presented. 

In summary, 64.2 % of (registered) extra time worked by AD's and 85.4 % by 
AST's are recuperated. That means that 35.8 % of (registered) extra time worked 
by AD's and 14.6% by AST's are not recovered. 

OLAF 

The participation ratio by grade, representing the population that has effectively 
registered for the flexitime regime, divided by the number of eligible persons, is 
as follows: 

 

The recovery ratio by grade, which represents the proportion of extra hours 
recovered (for those registered for flexitime, is as follows: 
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In order to ensure compliance with Regulation (EC) No 45/2001 on the protection 
of individuals with regard to the processing of personal data, when the number of 
people (same category and grade) applying flexitime in the DG is under or equal 
to 5, or no one applies flexitime in the DG, the data are not presented 

In summary, 54.5 % of (registered) extra time worked by AD's and 69.3 % by 
AST's are recuperated. That means that 45.5 % of (registered) extra time worked 
by AD's and 30.7% by AST's are not recovered. 

 

Reliability of European Commission management representations 

37. In its annual report 2011, the Court of Auditor points out the lack of 
reliability of supervisory and control systems of the Member States and 
underlines that this state of play could affect the reliability of Commission 
management representations. 

The Commission itself confirms this assessment as to the structural funds in 
the note 6 annexed to the consolidated annual accounts of the European 
Union 2011 by recognizing that "the information on withdrawals, recoveries 
and pending recoveries of structural funds.(..) is not disclosed for reliability 
reasons since doubts remain as to the quality and completeness of data 
submitted by some Member States and/or for some programmes, as 
identified in the preliminary findings of EU audit and recoveries carried out 
in Member States ". 

Furthermore the Court of auditors notes that the overall opinion issued by 
the Commission' internal auditor which also underpins the Synthesis report 
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adopted by the College is based on the assurance given in the annual activity 
reports by the senior management of the Commission. 

In these conditions how can the Commission fully guarantee that the 
synthesis report which is adopted by all the College fairly represents its 
management activities? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

 

The Synthesis Report relies on the Annual Activity Reports issued by the 
different Authorising Officers by Delegations.  

Significant weaknesses in supervisory and control systems of Member States may 
result in a qualification of the declaration of assurance but they do not constitute 
the exclusive reason as Authorising Officers have also other information to rely 
upon and form their judgement in their declaration of assurance.  

Regarding shared management, the AARs provide an assessment of the national 
control systems. The AARs do appropriately disclose the uncertainties that may 
exist around certain data submitted by the Member States and how these impact 
the declaration of assurance. 

In conclusion the Commission considers that it can guarantee that the Synthesis 
Report fairly represents its management activities and weaknesses. 

 

38. Despites some improvements, the ECA in its 2011 Annual Report still 
identifies a number of shortcomings in the Annual Activity Reports of the 
various Directorate Generals. This raises serious questions about reliability 
of information contained in these reports.  

How does the Commission intend to respond to the criticism of the Court by 
improving its reporting practices and standards? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

In the Commission's view, the observations of the Court in its Annual report for 
year 2011 do not support such a blanket disqualification of the reliability of the 
information contained in the annual activity reports. On the contrary, the Report 
of the Court of Auditors testifies a continuous improvement of the reliability of 
the Annual Activity Reports (AAR), in particular on the way these reports 
contain sufficient evidence supporting the declaration of assurance. 

The Commission Central Services review annually the reporting process, draw 
lessons to improve the value of these reports as instruments for management 
accountability and revise the AAR guidance accordingly. 
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Furthermore the Central services monitor the consistent implementation of the 
instructions of the DGs before the AAR are finalised, by reviewing and providing 
comments on the draft AARs. Also peer-reviews are organised where DGs 
meeting similar challenges (e.g. same management mode) come together to 
examine the bases for reservations and of the declaration of assurance, to ensure 
coherence in addressing similar issues across groups of services and to ensure 
that observations by the discharge authority and the Court of auditors are duly 
taken into account in the preparation of the AARs. 

 

39. The Court concluded in its Annual Report 2011 that the residual error rate is 
not yet a reliable indicator of the extent to which transactions remain affected 
by error. (1.13) This is partly because of the weaknesses of the guidance 
instructions and their implementation. 

Does the Commission plan to improve guidance in order to provide clear 
information to sufficiently explain how to calculate reliable residual error 
rates? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

The Commission has further clarified in its guidance for the AAR 2012 the 
definition and the calculation of residual error rate. The Commission 
acknowledges that wider and more consistent use of residual error rate indicator 
is desirable. Yet it recalls that it is not intended to be either solely or universally 
used.  

For a number of DGs and Services it is not cost-effective to obtain an indicator 
from ex-post controls covering a representative sample of payments for each of 
their significant budget area, which prevents them from calculating a residual 
error rate. In these cases and according to the guidance the DGs and Services are 
requested to follow an alternative approach, which consist in making a joint 
assessment of available control results.  

It should also be noted that the calculation of the residual error rate cannot be 
reduced to a simple arithmetic formula and requires also professional judgement. 

Finally, the Commission would like to remind that in the Court's view the 
instructions for preparing the 2011 annual activity reports (and in particular the 
guidance on how to calculate the RER) led to an improvement in some 
declarations, in particular for the cohesion directorates-general and the 
Directorates-General for Research and Innovation and for the Information 
Society and Media (see 1.22 of ECA 2011 Annual Report). 

40. Für das Jahr 2011 wurden bereits kleine Änderungen an der Methodik 
probeweise eingeführt, welche im Jahr 2012 zum Einsatz kommen sollen. 
Welche Änderungen sind dies und wie wirken sie sich auf die Fehlerraten 
aus? Wie kann in Zukunft die Methodik sowie die Berechnung der 
Fehlerraten von Kommission und Europäischem Rechnungshof angeglichen 
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werden, um eine bessere Vergleichbarkeit durch die Entlastungsbehörde 
sicherzustellen? 

Commission's answer:  

Major improvements were made in the 2011 AAR towards a more objective and 
accurate determination of the scope of the reservations and the resulting financial 
exposure. These improvements included better consistency in the use of 
terminology, in the presentation of error rates, in the calculation of the amount at 
risk and the application of materiality criteria as well as the use of the best 
reliable information available in the shared management area (COM(2012) 281 
final).  

As the Commission already pointed out  in the 2010 Synthesis Report and  in 
point 22 to the follow up report on the  2010 discharge (SWD(2012) 330) a full 
reconciliation between the residual error rate of the DGs and the error rate of the 
Court of Auditors is not possible, due to a number of factors. These include 
notably the different mandates and resulting different working methods of the 
Court and the Commission (external auditor vs manager), the difference in the 
level of reporting by the Court of Auditors and the Commission (chapters of the 
annual report of the Court of auditors vs AAR of the Directors Generals), the 
Court's annual audit approach versus Commission's multi-annual control 
approach (in some policy areas). However the reported error rates by the Court 
and the Commission, although not fully reconcilable due to the above mentioned 
facts, provide a valuable and complementary indication of the risk of error in the 
population. It should also be noted that the DGs and Services are required to 
explain in the AAR any differences of opinion with the European Court of 
Auditors presenting evidence as appropriate.  

41. In dem Follow-up zur Entlastung der Kommission für das Jahr 2010 kündigt 
die Kommission an, dass auch in Zukunft die Jährlichen Tätigkeitsberichte 
nicht von den Kommissaren unterschrieben werden sollen. Es heißt, dass dies 
mit den internen Strukturen im Konflikt steht und die Management-
Verantwortung bei den Generaldirektoren liege. Beabsichtigt die 
Kommission diese internen Strukturen so zu ändern, dass eine Unterschrift 
der Kommissare in Zukunft möglich werde? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

The College of Commissioners delegates the operational implementation of 
political and management objectives to the Directors-General and Heads of 
Service, who, as ‘Authorising Officers by Delegation’ (AOD’s) receive the 
means to act. This decentralised management organisation is characterised by a 
clear definition of the responsibilities of the different actors. The AOD’s are fully 
empowered to define the most appropriate and effective control systems for 
ensuring sound and efficient management of the resources for which they are 
responsible. The AAR is the main instrument by which the AODs account for 
their stewardship of the human and financial resources for which they are 
responsible. The AAR is the report in which they document any issues arising 
from their management which need to be brought to the attention of the College.  
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The Commisson does not consider changing this chain of accountability and a 
signature from the Portfolio-Commissioner is not appropriate in this logic 
characterised by a clear definition of responsibilities. But it should be noted that 
the Commissioners remain fully involved and committed as evidenced by the fact 
that each AAR explicitly confirms that the responsible Commissioner(s) has (ve) 
been informed of the main aspects of the AAR, including any reservations the 
AOD intended to make, before the signature of the declaration of assurance. Also 
the fact that the Synthesis Report is adopted collegially after discussion at one of 
the Commission’s weekly meetings testifies the appropriate involvemement of 
Commissioners. 

Budgetary management 

42. The Court noted that a disproportionately high amount of payments was 
made in the month of December compared to the total payments in the rest of 
the year. According to the Court such a concentration of payments in a 
limited period may increase the risk of error.  

Do you share the assessment of the Court on this? 

Commission's answer:  

This question falls under the responsibility of Commissioner Lewandowski 

The Commission agrees with the Court's observation that a concentration of 
payments at year end may increase the risk of error. The Commission notes that 
date of payment is conditioned by the timing of submission of cost claims from 
Member States and other beneficiaries to the Commission. 

43. Outstanding budgetary commitments (RALs) increased by 13 billion EUR.  
The late implementation of the programmes is one of the reasons for the 
substantially higher level of accumulated outstanding commitments.  

How does the Commission intend to reduce the widening gap between 
outstanding commitments and appropriation for payments?     

Commission's answer:  

This question falls under the responsibility of Commissioner Lewandowski 

The programmes have now reached their cruising speed, so late implementation 
is not anymore the reason for accumulating outstanding commitments. The 
increase of the RAL could have been reduced by more than 5 billion EUR at end 
2011 had the necessary payment appropriations been available. 

In order to reduce the RAL, the Commission will continue to estimate as 
precisely as possible the required level of appropriations and on this basis submit 
to the Budget authority draft budgets and, if necessary, amending budgets in line 
with the joint declarations agreed within the annual budget procedure 

Getting results from the EU budget 

44. Information on results and impacts in the Annual Activity Reports continues 
to remain limited. Many of the objectives and indicators are not well suited to 
the annual measurement that the annual activity report process involves. 
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Impact indicators often do not have quantified targets and deadlines 
associated with them.  

Do you agree with the Court's criticism concerning the lack of quantified 
targets? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

Not all policy objectives can be measure using exclusively quantified indicators. 
Moreover, even certain quantified targets can only be measured in the long run 
and are multi-causal by nature. The impact of the action by the Commission 
cannot easily be isolated from other factors such as the general economic climate 
or from the interventions of other players. This observation does not make the 
policy objectives of the Commission less important nor less relevant to the EU-
citizen. 

The Standing Instructions on the preparation of the AARs, allow for the use of 
trends to indicate the interim impact of EU-action, were quantified milestones are 
not available in a cost-efficient manner. 

The quality of spending and the added value of the EU budget are important 
factors to be demonstrated. In their AARs, the Authorising Officers by 
Delegation explain how they have used the financial and human resources 
allocated to them to achieve the policy objectives set by the College, showing 
how policies have generated added value for EU society. The Standing 
Instructions for preparing the Annual Activity Reports call for more attention to 
this type of reporting. 

45. In order to be able to make comparisons and assess trends performance 
information should be consistent from one period to the next.  

Do you think changes in this regards are sufficiently justified and explained 
so that there is stability over the years as regards indicators and targets? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

Closing the gap between the Management Plans and the Annual Activity Reports 
is an important pre-condition for a performance framework based on 
measurement of achievements. Benchmarks may change over time because better 
or more relevant indicators become available. Also external factors may force 
DG's to rely on revised indicators.  Such changes are in most of the cases the 
result of efforts to improve the reporting. Considering the size-restrictions 
imposed on the AAR's, not all deviations can be disclosed with the same level of 
detail. But the Commission is of the view that sufficient information has been 
provided allowing adequate comparison between the Annual Activity Reports 
and the Management Plans.  

The Commission is fully committed to improve the reporting on its performance 
framework. This is posing specific challenges for the DG's. The Commission 
considers that it may take several years before the legal and statistical framework 
is in place to fully deliver the expected results. 
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The Commission has started the collection of a number of statistics that would 
allow a better indication where a gap between the indicators in the Management 
Plan compared to the Annual Activity Report may exist. 

46. The Court found that even where it would have been possible to provide 
explanation for why performance achieved did not meet the relevant 
objective or target the annual activity reports did not do so. (10.16.)  

Why was the Commission reluctant to draw conclusions from the missed 
targets? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

The Commission is of the view that it has sufficiently provided explanations. 
Indicators presented in the AAR should not be read in isolation. It is the indicator 
system in the Management Plan as a whole that allows drawing conclusions on 
the impact and result of the policy as they are based on macro-economic 
modelling and statistics relating to the global objectives of the policy evolution. 

47. According to the Court's special reports in 2011 good quality needs 
assessments were often missing, in several cases it was insufficiently clear 
what was to be achieved, and the Commission could not always demonstrate 
the EU added value of the spending.  

What conclusions does the Commission draw from these findings of the 
Court? 

Commission's answer:  

This question falls under the responsibility of President Barroso 

 

The Commission has been improving the quality of objectives and indicators and 
the demonstration of the EU added value in its legislative proposals.  

The Commission considers that the evaluation of the added value of sectoral 
instruments and programmes has to be done at an early stage, when the co-
legislators discuss the criteria to be used in the legal bases of the programmes. 

For the period 2007-2013 the Commission used some criteria (efficiency, 
effectiveness and synergy) to test the added value of its proposals in all policy 
areas and, for the new Multiannual Financial Framework, the Commission took 
in consideration the Court's observations and designed all sectoral instruments 
and programmes on the basis of, amongst other criteria, the prominence of their 
added value.    

VAT evasion 

48. The Court of Auditors found that the application of customs procedure 42 
has led to significant losses. Approximately 2 200 million EUR were lost in 
2009. This represents 29 % of the VAT theoretically applicable on the taxable 
amount of all the imports made under customs procedure 42 in 2009 in the 
seven audited EU Member States. (Belgium, Denmark, Spain, France, 
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Austria, Slovenia, Sweden.) Can the Commissioner report on the progress in 
terms of the follow-up on the Court of Auditors' recommendations (special 
report No 13/2011)?  

Commission's answer:  

Concerning ECA's Special Report 13/2011 on VAT evasion – customs procedure 
42 in terms of follow up on the Court's recommendations from the Special 
Report, the following progress has been achieved: 

– The Commission actively supports any initiative that could lead to the creation 
of an EU risk profile addressing the risk of VAT fraud concerning imports under 
procedure 42. In Eurofisc a specific working field was created in February 2011 
in order to exchange targeted information on fraudulent transactions using the 
customs procedure 42. In this working field both representatives from customs 
and tax departments are present and they have identified the transactions that 
need to be put under further close monitoring and the best way to do this.   Until 
now, Member States still prefer to keep the related risk analysis at national level. 
Results, however, are shared with all other Member States.  

– Commission Regulation 756/2012 of 20/8/2012 harmonised the requirement to 
declare VAT numbers in box 44 of customs declaration when the VAT 
exemption applies; 

– the Commission amended the CCIP to implement the compulsory and uniform 
communication at the time of importation of the information required by Article 
143(2) of Directive 2006/112/EC – ref.: Commission Regulation 756/2012 of 
20/8/2012 (although for technical reasons this is not possible in regard to the 
Local Clearance Procedures, these elements – relevant ID. Nos, the reference to 
the evidence of the intended transport to the Member State of final destination, 
the identification of the latter and of the VAT taxable amount of the import – are 
controlled or verified through ex-post controls); 

– definitions are clarified and explanations/examples for procedure code 42 are 
given in order to spell out the link between Customs and VAT provisions and to 
remove any possible ambiguity as to the obligations to provide VAT 
identifications in those customs declarations. 

– The Commission is closely monitoring the actions taken at national level to 
ensure the implementation of this legislation both by customs and tax 
administrations. The purpose is to check a) what has been done in each country to 
ensure that all the information relating to imports under the customs 4200 
procedure has been transmitted or communicated from the customs authorities to 
the domestic tax administration b) and to check whether measures have been 
taken at national level to provide customs authorities with an on line access to 
information contained in the VIES database, so that proper checks on the validity 
of VAT identification numbers can be done by the customs authorities at the time 
of importation.  

This monitoring exercise indicates that most MS are working on this. The results 
of this monitoring will be reflected in the Article 12 Report from Own Resources 
to be presented in 2013.  

– the Commission has also encouraged the automatic verification of the validity 
of VAT identification numbers in VIES in the Member States customs electronic 
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clearance system by reminding MS about the need to perform automatic 
verifications of VAT ID. In addition, the Commission monitors the situation. 

Financial engineering instruments 

49. The Commission has undertaken a comprehensive evaluation of the use of 
the financial engineering instruments (FEIs). The expert evaluation 
network's analysis of the ERDF support to the FEIs indicates a number of 
serious problems, for example: lack of evidence to determine if the scale of 
support matches the size of the gaps in the market for loans and equity 
finance; lack of evidence from which to assess if the size of venture capital 
funds set up with ERDF support is large enough to be viable; little data on 
the costs of setting up and operating FEIs relative to non-repayable grants; 
complexity of the regulations and uncertainty surrounding their 
interpretation which can deter the authorities from using the FEIs. What 
concrete measures and actions will the Commission take to significantly 
improve the use of the FEIs in order to protect the financial interests of the 
EU? 

Commission's answer:  

This question falls under the responsibility of Commissioner Hahn 

The Commission learnt from experiences in implementation of financial 
instruments and proposed actions to address the main challenges.  The 
Commission acknowledges that the regulatory framework covering financial 
instruments was not clear and detailed enough from the outset, thus requiring 
further guidance and the introduction of specific rules during this programming 
period. 

In view of more extensive use of financial instruments in cohesion policy the 
Commission acknowledged the need to have proper information on the type of 
instruments that are put in place and of the relevant actions undertaken by such 
instruments on the ground. In order to permit a global assessment of the 
performance of this type of support, as of 2012 the Managing Authorities have to 
report to the Commission regarding investments in financial instruments in 
annual implementation reports. On the basis of this information the commission 
produces a Summary report which includes the identification of all financial 
instruments supported under each programme. Such report was transmitted to the 
Parliament on 17th December. This reporting obligation will continue in 2014-
2020. 

Moreover, based on the lessons learnt in the 2007-2013 period, the Commission 
has proposed a detailed and comprehensive framework for the future. The 
proposal presented by the Commission and the provisions of delegated act and 
implementing act being prepared aim to achieve the right balance between a 
stable framework and increased effectiveness. The objective is to encourage and 
facilitate the implementation of financial instruments while ensuring sound 
financial management. 

Financial instruments can be extremely effective but they should not be 
considered as a solution to problems such as absorption of funding. This is why 
all financial instruments in 2014-2020 period will be designed on the basis of an 
obligatory ex ante assessment. This assessment will identify market failures or 
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sub-optimal investment situations that the instrument will aim to address. Its role 
will be also to provide proper assessment of investment needs and the issue of 
critical mass.   

50. The Commission has committed itself to encourage the Member States to 
provide input also on the optional data requested in the monitoring 
templates; moreover the Commission wanted to provide guidance documents 
and technical sessions about how the reporting process could be organized. 
Can the Commissioner report on the progress made in this respect? 

Commission's answer:  

This question falls under the responsibility of Commissioner Hahn 

In 2012 for the first time managing authorities were requested to formally report 
on implementation of financial engineering instruments (FEIs). The amendment 
of Council Regulation (EC) No 1083/2006 in December 2011 introduced an 
obligation for the Member States to formally report on financial engineering 
instruments within the annual report on implementation. The Commission 
services developed the necessary IT module to enable the MSs to combine 
reporting on financial engineering instruments with annual implementation 
reports (through SFC 2007). Specific guidance on this process was presented to 
Member States in the form of COCOF notes.  

The monitoring data required under the Regulation concerned description of the 
FEIs and implementation arrangements, identification of the implementing 
entities, and amounts of assistance paid to and by the FEI. However, in order to 
get a fuller picture of implementation of FEIs under cohesion policy, the 
Commission also proposed that Member States provide data on a number of 
additional, optional elements, such as indicators. The 2011 reporting exercise 
showed, however, that Member States were rather reluctant to report within 
Annual Implementation Reports optional data which are not required under 
legislation.  

For the next reporting exercise (on 2012 data), in order to improve the 
consistency and quality of data provided by Member States, the Commission 
services are preparing the detailed guidelines on monitoring data which will be 
consulted with managing authorities and discussed in a technical meeting with 
the Member States in April 2013.  This technical meeting will be used also as an 
opportunity to convince the Member States to submit also optional data.  

It should be underlined that the monitoring and reporting on financial instruments 
also takes place outside annual implementation reporting. In regular monitoring 
committee meetings the Managing Authorities responsible for operational 
programme discuss the progress of implementation of all relevant operations 
including financial engineering instruments. 

51. In these conditions how can the Commission fully guarantee that the 
synthesis report which is adopted by all the College fairly represent its 
management activities? 

Commission's answer:  

This question falls under the responsibility of President Barroso 
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The above questions refer to a number of weaknesses and areas for improvement 
which could impair the level of assurance. Indeed, some of the observations made 
in the above have resulted in a qualification of the management declarations. 
Other perceived weaknesses or recommendations do not require a qualification 
because they are being mitigated or supplemented by other sources of assurance. 

Revenue 

52. In 2008 the Modernised Customs Code (MCC) was enacted, whose chief 
purpose is not only the facilitation of trade, but also the protection of the EU 
financial interests. It was supposed to enter into force in 2013. The 
Commission is now asking for an extension of that period, in practice, until 
2020 (The Commission informs in its proposal for a Recast Regulation for the 
MCC (COM(2012) 64) that in practice, the application of the provisions of 
the regulation which depend on the use of electronic data-processing 
techniques and electronic systems may be suspended on the basis of 
empowering provisions allowing the Commission to adopt delegated acts 
providing for transitional measures for the periods pending the availability of 
such systems and that such transitional periods and measures should not go 
beyond 31 December 2020, for which date a full implementation of the IT 
related parts of the regulation should be ensured. The IT related parts of the 
regulation are at the heart of the reform.). What are the reasons of this 
extension and can the EU afford waiting until 2020 for modern, efficient, 
tools of customs collection, which affect the EU budget and the national 
budgets in a number of ways (the correct operation of customs has also direct 
consequences in terms of the calculation of value added tax)? Has the 
Commission done an evaluation of the consequences of this delay in the entry 
into force of the Modernised Customs Code for the EU budget (e.g. an impact 
assessment)? 

Commission's answer:  

The Modernised Customs Code was adopted as Regulation (EC) No 450/2008 of 
23 April 2008[1] of the European Parliament and of the Council, which entered 
into force on 24 June 2008. It was meant to repeal the current Community 
Customs Code, adopted in 1992. 

The European Parliament and the Council have established that the substantial 
provisions of the Modernised Customs Code shall be applicable once its 
implementing provisions are applicable, and on 24 June 2013 at the latest. The 
implementation of a major part of the processes to be introduced depends on the 
definition and the development, by the Commission, the national customs 
administrations and the economic operators, of a wide range of electronic 
systems. 

However, from the assessment in 2011 of the state of definition of the customs 
processes to be computerised and of the technical and financial capacity of 
stakeholders to develop and deploy electronic systems for the purposes of the 
Modernised Customs Code, it resulted that only a very limited number of new 
systems, and perhaps even none, can be introduced by June 2013. 

                                                 
[1] OJ L 145, 4.6.2008, p.1. 
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A joint evaluation with Member States and trade representatives of the problems 
encountered in that respect and of the options available to overcome has been 
completed by TAXUD. It results from that evaluation unanimous support by 
stakeholders to the option consisting in postponing the date of application of the 
Modernised Customs Code and to stagger the various IT developments required 
for its implementation. 

The choice of that option was comforted by another challenge that will affect the 
implementation of the Modernised Customs Code: the commitment made by the 
Commission to propose amendments to basic acts with a view to aligning them to 
the provisions of the new Treaty pertaining to the delegation of powers and the 
conferment of implementing powers, before the end of the term of the Parliament. 

Therefore, in order to ensure that the modernisation of customs legislation, 
formalities and controls will actually provide its expected benefits, the 
Commission proposed in February 2012 to the European Parliament and to the 
Council, a recast of the Modernised Customs Code which will constitute the 
Union Customs Code (UCC). 

The date of 2020 to complete UCC-related IT developments was chosen as a 
realistic one taking into account the following factors: 

 for the more complex processes/projects it has proved difficult to gain 
agreement from the Member States concerning the most appropriate IT 
development methodology.  

 Member States are facing limitations in human and financial resource 
availability. 

 the availability and duration of the funding of trans European IT systems, 
expected from the future Customs 2020 programme, had to be taken into 
account. 

As far as the collection of customs duties or other charges is concerned, it shall 
primarily be ensured by Member States at national level, including through 
appropriate national IT systems. It is not fully depending on the development of 
trans European IT systems, even if such developments – like it was the case with 
the New Computerised Transit System, are expected to enhance the supervision 
and control of customs operations to be held at EU level. 

53. Can the Commission indicate those Member States which, in the 
Commission's view, present the biggest challenge in terms of weaknesses in 
national customs supervision and therefore, for those Members States, it 
cannot be ensured that the TOR recorded are complete and correct? 

Commission's answer:  

As regards Member States' systems for collecting TOR the Commission has made 
only one reservation and that is on the reliability of Belgium's clearance and 
accounting procedures, as referred to in the Commission's reply to point 2.21 of 
the Court's Annual Report.  In recent years the Commission's TOR inspections 
have especially focussed on Member States' customs controls and they have 
identified a number of control weaknesses in various Member States in relation to 
specific customs procedures but have not resulted in making a reservation on a 
Member State's customs control framework in general. It should also be added 
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that all Member States have a challenge in developing and targeting their customs 
controls in the current economic environment where trade facilitations and 
simplified customs procedures are being more and more applied, and, taking into 
account the vast number of imports to EU (more than 200 million customs 
declarations lodged in 2011 (at article level)) on which TOR is collected. The 
Commission will continue to monitor Member States' action to develop their 
customs controls, the key issues being the effective use of risk management in 
targeting risky imports and post clearance audits. 

54. What is the procedural status of the Commission proposal for a Council 
Directive amending Directive 2006/112/EC on the common system of value 
added tax as regards a quick reaction mechanism against VAT fraud 
(COM(2012)428 of 31.07.2012)? 

Commission's answer:  

The proposal, whose objective is to allow the Commission to grant Member 
States within a short period of 1 month, the power to authorise MSs to take short 
term emergency anti-fraud measures, was discussed at the December 2012 
ECOFIN. So far, 6 Member States cannot agree with a procedure where the 
Commission (instead of the Council) can take decisions in this area. The file is 
therefore for the time being blocked for political reasons. 

55. The Commission presented in 2009 a proposal regarding an optional 
application of the VAT reverse charge mechanism in relation to supplies of 
certain goods and services susceptible to fraud (COM(2009)511 of 
29.09.2009). Only the part of that proposal relating to greenhouse gas 
emission allowances was adopted (Council Directive 2010/23/EU of 
16.03.2010). The adoption of the remaining part of that proposal would 
provide a very efficient tool in the fight against "carousel fraud". What is the 
procedural status of the aforementioned remainder of the proposal and what 
are the obstacles for its adoption? 

Commission's answer:  

Substantial progress has recently been made at technical level on agreeing to a 
list of sectors where the reverse charge procedure could be applied – as an option 
for Member States. The file is however for the time being blocked in Council.  

56. In its Communication on An Action Plan to strengthen the fight against tax 
fraud and tax evasion (COM(2012)722), the Commission pointed out that, in 
the context of damage caused by jurisdictions not complying with minimum 
standards of good governance in tax matters, among which jurisdictions 
commonly considered as tax havens, the overall protection of Member States' 
tax revenues tends to be only as effective as the weakest response of any one 
Member State. Can the Commission indicate those Member States where the 
response is the weakest? 

Commission's answer:  
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In preparing the impact assessment for the Action plan against tax fraud and tax 
evasion and its accompanying Recommendations8, the Commission has asked for 
a comparative study9 on existing and proposed tax measures in relation to non-
cooperative jurisdictions and aggressive tax planning in 14 EU Member States. 
This study shows that MS have a significant number of differing anti-abuse 
measures covering various forms of potentially abusive behaviour, but the study 
does not reveal whether the examined measures can be considered as effective in 
combating what the Member States consider as abusive. Moreover, the large 
variance of measures and the lack of coherence mean that business can pick a 
different MS for each separate transaction or arrangement. A common General 
Anti-Abuse Rule can mitigate this behavior. 

57. In the same communication the Commission gives recommendations on fight 
against aggressive tax planning, with a view of ensuring that the burden of 
taxation is shared fairly in line with the choices made by individual 
governments. What obstacles does the Commission see in this area, and what 
more could be done by the Member States?  

Commission's answer:  

The obstacles are those identified in the communication, essentially the limits of 
individual action by Member States in addressing cross-border issues. This is 
why the Commission recommends a common approach by the EU Member 
States, in line with the two Recommendations on aggressive tax planning and on 
measures to encourage third countries to apply minimum standards of good 
governance in tax matters. In order to monitor effective implementation of these 
Recommendations, the Commission is setting up a Platform for tax good  
governance; 

In addition, the Commission will come forward with proposals for technical 
amendments of the Parent/Subsidiary-Directive and will review the anti-abuse 
provisions of the three existing tax directives (parent/subsidiary, interest and 
royalties, mergers) with a view to their alignment with the Recommendation on 
aggressive tax planning. 

Council discharge 

58. Der Haushaltskontrollausschuss hat im September 2012 einen Workshop zur 
rechtlichen Position des EPs in Bezug auf die Entlastung des Rates abgehalten. 
Darin wurde bekräftigt, dass die Kommission in der Situation sei, 
Dokumente, welche die Entlastungsbehörde benötigt, vom Rat einzufordern, 
um sie gegebenenfalls weiterzuleiten. Wird die Kommission dieses Recht 

                                                 
8 Action plan to strengthen the fight against tax fraud and tax evasion (COM(2012)722, 6.12.2012), 
Commission Recommendation of 6.12.2012 regarding measures intended to encourage third counties 
to apply minimum standards of good governance in tax matters (C(2012)8805), and Commission 
Recommendation of 6.12.2012 on aggressive tax planning (C(2012)8806). 

9 PWC Study including a data collection and comparative analysis of information available in the 
public domain on existing and proposed tax measures of the 14 EU Member States in relation to non-
cooperative jurisdictions and aggressive tax planning. 
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wahrnehmen und Dokumente vom Rat zu seiner Haushaltsführung 
einzufordern und das das Europäischen Parlament weiterleiten? 

Commission's answer:  

The Commission reiterates its view that the relevant provisions to be taken into 
account in this context are article 319 of the Treaty on the Functioning of the 
European Union (TFEU) together with articles 55, 165 (2) and 166 of the 
Financial Regulation applicable to the Budget of the European Union (FR). 

Whilst article 319 of the TFEU provides that "The European Parliament, acting 
on a recommendation from the Council, shall give a discharge to the Commission 
in respect of the implementation of the budget", article 55 of the FR stipulates that 
"the Commission shall confer on the other institutions the requisite powers for 
the implementation of the sections of the budget relating to them". Moreover, 
according to articles 165 (2) of the FR " With a view to granting the discharge, 
the European Parliament shall also examine the annual report made by the Court 
of Auditors together with the replies of the institutions under audit..". 

Finally it has to be recalled that, as stipulated in article 166 of the FR, the other 
institutions, together with the Commission, are fully part of the follow-up process 
to the observations made by the European Parliament in its discharge decision. 

Having taken into account these provisions and considering that the European 
Parliament has been giving discharge to the other institutions from now many 
years, the Commission is of the opinion that this practice should be pursued in the 
future, in particular in view of the fact that it should not be expected that the 
Commission oversees implementation of their budget by the other institutions. 
Documents requested by the Discharge Authority should be sent directly by the 
institutions concerned. Moreover according to the Framework Agreement on 
relations between the European Parliament and the Commission adopted on 20 
October 2010 (annex 2, point 2, last §) "Confidential information from a State, an 
institution or an international organization shall be forwarded only with its 
consent"10. 

As explained in my letter to Mr Mulder dated 25 November 2011, the 
Commission is still of the opinion that all institutions should cooperate to the 
smooth functioning of the discharge procedure in full respect of the relevant 
provisions in the Treaty and in the related secondary law. 

                                                 
10 OJ L304, 20.11.2010, page 47 


