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Background 
 

 In May 2012, Eurojust received an invitation from the Libe Committee to issue 
an opinion on the Proposal for a Directive on the Freezing and confiscation of 
proceeds of crime in the European Union. 

 The Financial and Economic Crime Team prepared a draft opinion which was 
then adopted by the College in October 2012. 

 The Eurojust opinion was sent on 31 October 2012 to Mr Lopez Aguilar, Chair 
of the Libe Committee by Ms Coninsx, President of Eurojust 

 The opinion analyses the initial Proposal of the Commission and does not refer 
to the subsequent changes proposed by the Council 

 The opinion is based on Eurojust’s case-related experience in the field of 
freezing and confiscation of assets 

 The Proposal is considered a priority by the Irish Presidency. On 20-21 January, 
the Irish Minister for Justice, Equality and Defence stressed the importance of 
this Proposal, civil forfeiture regimes and future proposals of the Commission 
on mutual recognition of confiscation orders.  

 



Scope of the Proposal 
 Currently, the 2005 Framework Decision is applicable to a number of (listed) 

offences on the condition that they are punishable by a maximum of at least 4 
years imprisonment (money laundering) or 5 to 10 years (other offences listed). 
The Council Framework Decisions of 2003 (execution in the EU of orders 
freezing property or evidence) and of 2006 (on the application of the principle 
of mutual recognition to confiscation orders) are applicable to all types of 
offences but the simplified recognition and execution of orders are only relating 
to the same offences as those listed in the European Arrest Warrant on the 
condition that they are punished by a custodial sentence of a maximum of at 
least 3 years.  

 The Proposal is based on Article 83(1) of the TFEU. Consequently, the 
Proposal’s scope is limited to  9 particularly serious crime areas (terrorism, 
trafficking in human beings and sexual exploitation of women and children, 
illicit drug trafficking, money laundering, corruption, counterfeiting of means of 
payment, computer related crime, organised crime). 

 Eurojust: It would be useful to consider that asset recovery is a tool aimed 
at fighting all kinds of serious crime. 



Extended powers of confiscation (Article 4) 
 

 The 2005 Framework decision proposes three alternative solutions as far as 
extended confiscation is concerned. Article 3(2)(c) is of particular importance. 
Confiscation is possible under this Article “where it is established that the value 
of the property is disproportionate to the lawful income of the convicted person 
and a national court based on specific facts is fully convinced that the property 
in question has been derived from the criminal activity of that convicted 
person” 

 The Proposal suggests to apply confiscation when “a court finds it substantially 
more probable that the property in question has been derived by the convicted 
person from similar criminal activities than from other activities” (this initial 
proposal has been discussed by the Council and the proposal amended since the 
Eurojust opinion was issued). 

 Eurojust: A possible amendment of the Proposal could be to add former 
Article 3(2)(c) of the 2005 Framework Decision establishing the criteria of 
disproportionate property to the lawful income and convert the two 
remaining circumstances into obligations for Member States rather than 
keeping them as options. 



Precautionary freezing (Article 7) 
 

 The current legal framework does not foresee precautionary freezing [although 
the 2001 Council Framework Decision on money laundering, the identification, 
tracing, freezing, seizing and confiscation of instrumentalities and the proceeds 
of crime refers to the 1990 Council of Europe Convention on Laundering, 
Search, Seizure and  confiscation of the Proceeds from Crime which mentions 
freezing and seizing as provisional measures] 

 The Proposal (Article 7(1)) “Each Member State shall take the necessary 
measures to enable it to freeze property in danger of being dissipated, hidden 
or transferred out of the jurisdiction with a view to possible later confiscation. 
Such measures shall be ordered by a court.” 

 Eurojust considers it would be useful to consider Article 14 of the Proposal 
of a Directive establishing minimum standards on the rights, support and 
protection of victims of crime which provides for return of property 
belonging to victims seized in the course of criminal proceedings. A 
possible amendment of the Proposal could be to introduce this aim as a 
second alternative aim to confiscation in Article 7. 



Determination of the extent of the confiscation 
and effective execution (Article 9) 

 
 

 Current legal framework: no similar provisions at EU level before the Proposal 
of Directive 

 The Proposal: “Each Member State shall take the necessary measures to make it 
possible to determine the precise extent of the property to be confiscated 
following a final conviction for a criminal offence or following proceedings as 
foreseen in Article 5, that has resulted in a decision to confiscate, and to allow 
further measures to be taken to the extent necessary to effectively execute that 
decision to confiscate.”  

 Eurojust believes that in order to determine the precise extent of the 
property to be confiscated it is in fact the precise extent of the profit 
derived from the relevant criminal activities which need to be determined. 
A possible amendment could therefore include a reference to calculation of 
benefits.  



Management of frozen property (Article 10) 
 

 Current legal framework: no similar provisions at EU level before the Proposal 
of Directive 

 The Proposal: “Each Member State shall take the necessary measures, such as 
the establishment of national centralised offices or equivalent mechanisms, to 
ensure the adequate management of property frozen with a view of possible 
later confiscation.  

 Each Member State shall ensure that the measures referred to in paragraph 1 
optimise the economic value of such property, and shall include the sale or 
transfer of property which is liable to decline in value.” 

 Eurojust particularly welcomes Article 10 of the Proposal. A possible 
amendment to Article 10 paragraph 2 could be the « restitution/ 
compensation » measures should the assets have been sold because, in 
particular, their value was declining but the defendant was not found 
guilty. 



Statistics (Article 11) 

 
 
 

 Current legal framework: no similar provisions at EU level before the Proposal 
of Directive 

 The Proposal: “Member States shall regularly collect and maintain 
comprehensive statistics from the relevant authorities in order to review the 
effectiveness of their confiscation systems. The statistics collected shall be sent 
to the Commission each year and shall include for all criminal offences: [list of 
areas]” 

 Eurojust suggests limiting the list of statistics to be collected to key data in 
order to facilitate fulfilment of this obligation by Member States. It could 
also  enable key stakeholders, such as Eurojust, to assess by deduction, in 
which proportion it has been assisting Member States in these areas. 



Third Party Confiscation (Article 6) 
 

 The 2005 Framework Decision in its Article 3(3) gave the possibility to 
Member States to adopt the “necessary measures to enable it to confiscate (...) 
either wholly or in part, property acquired by the closest relations of the person 
concerned and property transferred to a legal person in respect of which the 
person concerned — acting either alone or in conjunction with his closest 
relations — has a controlling influence. The same shall apply if the person 
concerned receives a significant part of the legal person’s income.” 
 

 The Proposal combines two criteria to allow third party confiscation: 
 The property belongs to a person falling under non conviction based confiscation 

(Article 5), i.e. the person has fled, is ill or has died OR the property has been 
transferred to a third party to avoid confiscation, AND 

 The fact that the property was transferred free of charge or at a lower price than the 
market and that the third party knew about the illicit origin of the asset or should 
have suspected that the origin was illicit 



Third Party Confiscation (Article 6) (cont’d) 

 
 

 Eurojust suggests  
 as a possible amendment the presumption that any asset held by heirs 

or close friends has been transferred if the owner cannot explain the 
licit origin of those assets 

 to keep the concept of « controlling influence » in the Proposal and 
make it obligatory rather than optional 



Non-conviction based confiscation (Article 5) 

 
 Current legal framework: no such measures at EU level before the Proposal of 

Directive 
 The Proposal: “Each Member State shall take the necessary measures to enable 

it to confiscate proceeds and instrumentalities without a criminal conviction, 
following proceedings which could, if the suspected or accused person had been 
able to stand trial, have led to a criminal conviction, where:  

– the death or permanent illness of the suspected or accused 
person prevents any further prosecution; or 

– the illness or flight from prosecution or sentencing of the 
suspected or accused person prevents effective prosecution 
within a reasonable time, and poses the serious risk that it could 
be barred by statutory limitations.” 



Non-conviction based confiscation (Article 5) 
(cont’d) 

 
 

 Eurojust would favour an amendment to Article 5 of the 
Proposal keeping its wording quite broad (« the suspected 
person is not available for prosecution »), while, at the same 
time, introducing the principle of mutual recognition in the area 
to enable Member States, in spite of their legislative differences, 
to recognise and execute requests initiated by other Member 
States 

 



Good practices developed in some Member States regarding 
freezing and confiscation (Annex I) 

 
Example of good practices: 

 Broad possibilities for investigating assets and carrying out economic assessment 
of suspects, close relationship and family (IT, NL) 

 Restraint order made against a person and not against the asset (UK) 
 Freezing possible at a pre-trial stage as a precautionary measure (NL) 
 Distinction between simple, extended and global confiscations (FR) 
Or between ordinary and special confiscation (NL) 
 Value based confiscation (FR ,NL) 
 Reverse /lowered burden of proof (BE, DK, EE, IE, IT, HU, NL, FI, UK) 
 Calculation or estimation of benefit deriving from the offence and of the 

recoverable amount (UK, NL) 
 Creation of asset management offices or asset management rules (FR, IT, ES, UK) 
 Re-use of confiscated assets (IT)  
 
Information source for Annex I and Annex II (see following slide): Eurojust’s internal work 

and Eurojust seminar on confiscation and organised crime (Palermo, 21-22 May 2012) 

 



Good practices – Non-conviction based confiscation 
(Annex II) 

 
 

 Preventive system of seizure and confiscation for assets in possession of 
persons belonging to Mafia-type organisations (IT) 

 Civil recovery – confiscation (in rem) possible for property obtained from 
crime even if no criminal conviction has been decided in the case. (UK) 

 Confiscation made in rem. The civil law standard that applies is « on 
balance of probabilities » rather than the criminal standard of « beyond any 
reasonable doubt ». The burden of proof is then shifted to the respondent. 
(IE) 



Thank you for your attention 
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