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Interview with Chair Lehne on the patent package from JUVE 
Rechtsmarkt No 1/2013 
 

 
 
 
The article below was originally published in German in the 'JUVE Rechtsmarkt' journal No 1 
of January 2013. 
 
JUVE Verlag has kindly authorised the Committee on Legal Affairs to include it in its 
newsletter. The translation into English was carried out by the Directorate-General for 
Translation of the European Parliament. 
 
 
'It was time to decide'  

 

Klaus-Heiner Lehne is a partner in Taylor Wessing Düsseldorf and Chair of the 
European Parliament Committee on Legal Affairs. After some disputes 
surrounding Articles 6 and 8, his committee has now cleared the way for the 
planned EU patent. He spoke to JUVE about difficult compromises, the EU Court 
of Justice's involvement in the new patent process and the selfish frogs-eye view 
taken by many German lawyers. 
 
JUVE: The breakthrough for the planned EU patent now seems to have been 
made. However, after lengthy political negotiations and countless compromises, 
do you still believe in the EU patent?  
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Klaus-Heiner Lehne: We will not be opening the champagne until the European Parliament 
has actually approved the new patent and the European Council has reached a final 

decision. This project has involved so many imponderables and produced so many surprises 
in the course of the procedure that I will really only believe that it has ended when the ink 
has dried on all the signatures. 

 

The final decisive compromise proposed by the Council involves deleting the 
disputed Articles 6 to 8 of the single patent regulation. They will be replaced by 
Article 5a, which refers to national law. Could you explain this new provision to 
our readers?  
The regulation is based on Article 118. This is the specific legal basis for intellectual 
property rights. However, using it requires material legal rules defining patent claims. This 
was previously done in Articles 6 to 8. The content of the new Article 5a is sufficient to 
justify using Article 118 as the legal basis. Articles 6 to 8 were deleted from the regulation 
and instead incorporated into the court agreement. Thus the compromise basically involves 
a reference to national rules and brings them into European law. It also regulates the 
uniform applicability of the patent as the central condition. The British government was 
determined to keep the European Court of Justice out of the new patent court system and 
therefore insisted that Articles 6 to 8 be deleted. However, in my view it is not certain that 
this can be ensured. Given that, through the regulation, we have incorporated the reference 
to the court agreement and rules at national level into European law, it seems to me that 
preliminary reference procedures are indeed likely. In that case, the ECJ will also have to 
consider and interpret the content of the agreement. 
 
Does this pose a problem for the planned patent court? 
First of all I believe that preliminary reference decisions will remain the absolute exception. 
Secondly, even if they take place, the ECJ will do everything possible to reach decisions as 
swiftly as possible. Some legal practitioners have criticised the fact that the new patent will 
not necessarily be cheaper. That is quite true. This is why the existing system will continue 
to operate in parallel. Moreover, it will still be possible for applicants to apply for national 
patents and EPO bundled patents. All we are basically doing is creating a further option. 
What will change is the fact that the new court system will be competent for all  * 
procedures with a European dimension. 
 
How will the new patent court be brought into operation? 
That, of course, is the next major problem. We must find decent judges and create the 
corresponding training opportunities. It would make sense if existing German patent courts 
also saw themselves as training courts in the new court system. German judges are 
prepared to take on this role. As far as composition is concerned: these will all be mixed 
courts and the nationality of judges will be taken into account. This will rule out forum 
shopping. 
 
How will the court be funded? 
Ultimately, local chambers will be funded through fees and by the Member States. Any Land 
or region wishing to set up a local chamber must of course also provide funding.  
 
In the hope that the chamber will prove as profitable as the Düsseldorf court, for 
example? 
Exactly. For this reason, local chambers should be established only where their existence is 

actually justified. 

 

It appears that German patent lawyers will be authorised to plead before the 
central court. 
Indeed. However, this point was always controversial in Parliament. We argued that a 
lawyer should always be present in the proceedings, since both the technical and the legal 
aspects need to be covered. 
 
The Advocate-General of the ECJ has announced that he will publish his 
conclusions in the case brought by Spain and Italy against the EU patent on 11 
December - does this point the way for further political decisions over the 
coming months? 
The ECJ clearly wished to avoid influencing Parliament's decision (editor's note: also on 11 
December). In the light of the oral proceedings, however, we are no longer expecting him 
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to decide in favour of Spain and Italy. 
 
What are the chances of Spain and Italy subsequently joining the system after 

all?  
I am extremely optimistic with regard to Italy. It is simply in Italy's interest to ensure that 
its economy can take advantage of the single patent. 
 
And Spain? 
I am afraid Spain must be ruled out. Firstly, Spain has a significantly smaller share of 
European patents than does Italy, and secondly it has very strong views on language 
issues. Thirdly, a particular feature in Spain is that patent lawyers earn most of their money 
through translations rather than through securing patents. They appear to have an 
extremely strong lobby that has a huge influence at all levels of politics, even extending to 
the royal family. 

 

What impact will the EU patent and the new patent court have on Germany's 
strong position as a patent location? 
Developments are hard to predict in the long term. Düsseldorf may not be able to retain its 
dominant position, given that there will be central bodies and Germany will have four local 
chambers. Nevertheless, Germany will remain a major patent court location. Moreover, 
national jurisdiction will of course remain important for all national patents. 
 
Germany will have four chambers - has this already been decided? 
No, not yet. Germany has up to four chambers. And I suspect that the Federal Government 
will make full use of this possibility. At all events, there will be enough for Düsseldorf, 
Mannheim and Munich. 

 

What is your response to the concerns of lawyers who expect that large-scale 
cross-border proceedings will lead to concentration, and who consequently fear 
for their business? 
As I said, some weakening of Germany's position as a patent location cannot be ruled out. 
However, I believe that their speedy decisions and low costs mean that German courts will 
remain more attractive than other courts. We may have to align our court fees with those in 
other countries. However, the advantages of locations such as Düsseldorf will continue to 

apply under the new system: the court here can be reached very quickly. Moreover, a large 
part of our industry is located nearby. These positive factors may prove to be an advantage 
within the scope of the possibilities offered by local chambers. 

 

How can the new patent and court system function if practitioners have no faith 
in them?  
There are some practitioners, both judges and lawyers, who consider this to be a logical 
development. There are also some who take a frogs-eye view and fail to look beyond the 
local level. They argue that the system works and they are doing very well. However, it is 
also possible to take a birds-eye view and look at the situation from a European or global 
perspective. Then it becomes clear that action is necessary, and this is the view taken by 
industry in particular. I always ask critics what we could have done better. Their only 
response is: keep the ECJ out of it. Any new system involves a degree of uncertainty and 
risk. But this step has now become unavoidable. 
 
The interview was conducted by Catrin Behlau and Mathieu Klos. 

 

A long journey 
 
Many attempts have been made to create a unitary patent for Europe over the 
past 40 years. The key hurdle in the European Parliament now appears to have 
been passed. However, subsequent failure at the ratification stage would not be 
unprecedented in the history of the single patent. A chronology: 

 

1975. A planned Community patent is negotiated but fails at the ratification stage. 

1989. 12 EC countries sign a further agreement on a Community patent but only seven 

ratify it - not enough. 
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2000. The European Community makes a fresh attempt with a Council regulation on the 

Community patent, on an initiative from the Commission. The Community patent is no 

longer designed to replace national patents but to offer applicants an additional option. It is 

scuppered by the language question and the principle of unanimity. 

2003. The next attempt is also scuppered by language arrangements and German 

demands for tight deadlines for the submission of translations. 

2009 In December, the Council unanimously agrees on an improved patent system in 

Europe. Key elements are a single EU patent and the creation of a new patent court in the 

EU. The conditions for reaching the compromise were created by the Lisbon Treaty, which 

abandoned the principle of unanimity and introduced enhanced cooperation. 

2010, November. The creation of a single EU patent is once again a distant possibility. 

Spain and Italy oppose restricting the languages used to the official languages of the 

European Patent Office (English, French and German). The remaining 25 EU countries aim 

to proceed through enhanced cooperation. 

2011 

8 March. The ECJ vetoes the planned EU patent court since it would have existed 

outside the institutional and judicial framework of the EU. 

10 March. The EU Competition Council decides on enhanced cooperation among 25 of the 

27 Member States to create an EU patent. A few weeks later the Commission submits a 

fresh proposal for a central court through an intergovernmental agreement. 

■ 2011, July. Spain and Italy bring a case against the enhanced cooperation before the 

ECJ. A judgment in their favour would have negative consequences for the planned EU 

patent. 

2012 

■ 29 June. The Heads of State and Government agree on a central court split between 

three locations, with its headquarters in Paris and branches in London and Munich. Under 

British pressure, Articles 6 to 8 are deleted. The European Parliament postpones its vote. 

■ 19 November. The Committee on Legal Affairs approves a compromise proposed by 

the Cyprus Council Presidency to delete the disputed Articles 6 to 8 of the single patent 

regulation. They are replaced by new Article 5a. 

■ 10 December. The competent EU Competition Council votes on the compromise 
proposal. It is considered certain to approve it. (Vote after closure for press) 

■ 11 December. The plenary sitting of the European Parliament votes on the 

compromise. Klaus-Heiner Lehne believes that there is a secure majority in favour of the 

compromise. 

■ 11 December. The ECJ Advocate-General publishes his conclusions in the case brought 

by Spain and Italy. Observers expect the case to be dismissed. 

 

2013 

■ Start of the year. The ECJ publishes its judgment. 

■ Spring. Signing of the acts, comprising the regulations on a unitary patent and on 

translation arrangements and the agreement on a unified patent court. This is followed by 

the ratification stage in the Member States. 

■ 2014, spring. Planned introduction of the EU patent. 
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