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  14 June 2013 
 
Dear Sir/Madam 
 
AIMA’s response to the ECON Committee Questionnaire for the public consultation on 
enhancing the coherence of EU financial services legislation 
 
The Alternative Investment Management Association (AIMA)1 welcomes the opportunity to submit its 
comments on the European Parliament's Economic and Monetary Affairs Committee (the ECON 
Committee) public consultation on ways to further enhance the coherence of EU financial services 
legislation.  
 
 
We set out our responses to the questions in the ECON Committee Questionnaire in the Annex.  
However, AIMA considers that improving EU financial services legislation could be achieved, in 
particular, by: 
 

• Setting realistic timescales for implementation at the beginning and throughout the legislative 
process.  If timescales cannot be adhered to, then the subsequent deadlines in the process 
should also be adjusted;  

• Providing greater opportunity for public consultation on the preparation of legislation and, in 
particular, impact assessments which accompany Commission’s proposals would also allow 
market participants a chance to raise concerns as well as providing an opportunity for third 
country regulators to point out inconsistencies between third country laws and the legislation 
which is being proposed and to highlight how this may affect market participants who operate 
in these third country jurisdictions;  

• Adopting a more transparent process for the adoption of delegated acts.  The European 
Commission should publish draft rules for consultation to ensure full coherence between the 
Level 1 and the Level 2 text.  The Council of the European Union and the European Parliament 
should be more closely and formally involved in delegated acts so as to ensure that the Level 1 
text is correctly and consistently interpreted;  

• Attention to the coherence of language and definitions among directives and regulations across 
the board would also be helpful; and 

                                                 
1 As the global hedge fund association, the Alternative Investment Management Association (AIMA) has over 1,300 corporate 
members (with over 6,000 individual contacts) worldwide, based in over 50 countries. Members include hedge fund 
managers, fund of hedge funds managers, prime brokers, legal and accounting firms, investors, fund administrators and 
independent fund directors. 
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• Recognising the need for different business models in the financial services sector is crucial. 
Developing capital markets as strong and significant sources for the financing of the real 
economy requires the existence of specialists.  A critical feature of a stable financial system is 
the diversity of its key participants as well as the difference in their capacity to take on 
particular risks.  Micro-prudential regulation which does not recognise the different risk-
bearing capacity of various financial actors could increase homogeneity of participants in the 
market.  Rules which result in all firms being exposed to identical risks may increase the 
severity of future shocks, rather than reducing them. 

 
We would be happy to engage with the ECON Committee in any way felt to be appropriate and 
useful following the formal close of the consultation period and to discuss the contents of our 
response with the ECON Committee at any stage. 
 
Yours faithfully, 
 

 
 
Jiří Król 
Deputy CEO, AIMA 
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Annex 
AIMA’s response to the ECON Committee questionnaire 

 
 

IDENTITY OF THE CONTRIBUTOR 

Name of organisation: The Alternative Investment Management Association Limited (AIMA) 
Organisations 

Name of contact point for response: Jennifer Wood 
Contact details:  
jwood@aima.org 
2nd Floor, 167 Fleet Street, London EC4A 2EA. 
Tel:  +44 (0)20 7822 8380 
Fax: +44 (0)20 7822 8381 
Main activity of organisation: As the global hedge fund association, AIMA has over 1,300 corporate members 
(with over 6,000 individual contacts) worldwide, based in over 50 countries. Members include hedge fund 
managers, fund of hedge funds managers, prime brokers, legal and accounting firms, investors, fund 
administrators and independent fund directors. 
Registration ID in the Transparency register (where applicable): N/A 

 
 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping requirements?  If so, 
please provide references to the relevant legislation and explain the nature of the overlap, who is affected and 
the impact. 

AIMA considers that there are several pieces of EU financial services legislation which contain overlapping 
requirements.  For example, the Alternative Investment Managers Directive (AIFMD), the Markets in Financial 
Instruments Directive (MiFID), the European Markets and Infrastructure Regulation (EMIR), the Regulation on 
wholesale energy market integrity and transparency (REMIT), Solvency II and the Regulation on short selling 
and certain aspects of CDS (SSR) all contain reporting requirements. Each of these pieces of legislation 
require market participants to report overlapping pieces of information to either national competent 
authorities, the European Securities and Markets Authority (ESMA), another market participant or regulators 
in another EU Member State.  AIMA considers that the financial services industry would benefit greatly from 
reporting information only once to one central entity (for example, ESMA, EBA or EIOPA).  This would result in 
costs savings for market participants and regulators, better regulation of the industry and an increased 
likelihood that information was provided by market participants in a consolidated fashion i.e., “without 
duplication”.  Clearly, such a centralized reporting system would also benefit systemic risk supervision.      

2. Are there specific areas of EU financial services legislation in which activities/products/services which have 
an equivalent use or effect but a different form are regulated differently or not regulated at all?  If so, please 
provide references to the relevant legislation and explain the nature of the difference, who is affected and the 
impact. 

Intentionally left blank. 
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3. Do you consider that the way EU financial services legislation has been transposed or implemented has 
given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, giving specific 
examples of EU financial services legislation where applicable. 

AIMA does consider that the way that certain pieces of EU financial services legislation have been transposed 
or implemented has given rise to overlaps or incoherence.  For example, the greatest problem associated 
with the SSR has been the lack of harmonisation of the competent authorities’ reporting requirements and 
processes for short positions.  Not only are there multiple reporting channels, but there are also numerous 
differences in the required reporting formats.  This is in contrast to the SSR’s intent, as approved by the EU 
Commission, Parliament and Council which emphasised the necessity of achieving harmonised 
implementation. AIMA fully supports the institutions desire at Level 1 for such a harmonised implementation.  
However, the current situation creates significant operational burdens for our members.  This situation could 
be significantly improved if ESMA were to develop a single, harmonised reporting channel using a standard 
reporting format/template to be lodged at a single centralised entity.  
We illustrate some of these differences in the table below (albeit not exhaustive), identifying certain non-
standard aspects of several competent authorities’ approaches to illustrate how unnecessary operational 
challenges for notification requirements: 

Country of competent 
authority Notification form Communication method 

Belgium New/updated position field 
and unique ID requirement 

Confirmation by post or fax 

Finland  Use of secure e-mail system 

Germany  Differing media for private and public 
notifications.  Both private (to BaFin) and public 
(to Federal Gazette) notifications are required 
for public notifications.  

The Netherlands “Wet ink” signature field Scan/fax and confirmation by post 

Portugal File naming convention  

United Kingdom  Differing e-mail addresses for private and public 
disclosures 

We also note that some competent authorities collect unnecessary personal information on those who submit 
disclosure reports, including passport numbers and personal addresses.  We believe that this conflicts with 
the Level 1 text, which described the need to ensure that “obligations on private parties to notify and 
disclose net short positions relating to certain instruments and regarding uncovered short selling are applied 
in a uniform manner throughout the Union” (recital 3).  
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4. How has the sequence in which EU financial services legislation has been developed impacted your 
organisation? Please identify the relevant legislation and, where applicable, specific provisions and explain 
the nature of the impact. 

We believe that the most pressing problem related to sequencing of legislation is associated with the issue of 
bank resolution.  From a financial stability and general economic fairness perspective, it appears that the 
need to find an appropriate regime for the orderly resolution and winding down of banking institutions should 
have been the first and foremost priority of European lawmakers.  Five years into the crisis, we are still far 
away from a functioning European resolution regime.  The full application of the Banking Resolution Directive 
(BRD) is not foreseen by many until 2015, 2016 or even 2017.  This would mean that it would take Europe 
nearly ten years to introduce a regime which is fundamental in mitigating systemic risk and, above all, 
shielding the taxpayer from the need to finance the resolution of such entities.  

Instead, significant resources are expended on initiatives such as the Financial Transaction Tax which, 
ostensibly, have as their aim to ensure that the financial services industry contributes to the public cost of 
the rescue of failed financial institutions.  It is our view that it would be more beneficial to ensure that 
taxpayers do not need to contribute to such rescues in the first place. It is our view, also, that tackling the 
“too-big-to-fail” problem is the area where resource needs to be urgently expended to ensure that non-viable 
entities are not able to continue operations and their stakeholders, rather than taxpayers in general, are fully 
exposed to the risk of these institutions failing. In this sense it is rather surprising to see that the ECON 
Committee amendments to the BRD proposal enlarge, rather than narrow the scope for continued 
government bail-outs of failed entities by introducing government stabilisation tools which would allow 
Member States to continue providing public funds to failed institutions where the government decides it is in 
the public interest.  As the financial crisis has demonstrated, a great number of institutions have been 
supported by public funds despite there being doubt about the need for that support from a financial stability 
perspective.    

5. Are there areas of EU financial services where the difference between forms of regulation (non-binding Code 
of Conduct or Recommendation to Member States vs legislative proposals) has affected your activities? 

We believe there is not enough clarity regarding the status of the ESMA’s guidelines and their application to 
the market participants rather than competent authorities. As an example, the ESMA ‘Guidelines on ETFs and 
other UCITS issues’ (ESMA/2012/832, the ESMA Guidelines) go beyond what has been an accepted 
authorisation and supervisory practice in a number of Member States under the Undertakings for Collective 
Investment in Transferable Securities (UCITS) legislation in a number of areas.  Although AIMA shares many of 
ESMA’s policy concerns, we are of the opinion that, in a number of areas and in particular in relation to 
strategy indices, certain changes would have been more appropriate to be introduced through legislation 
than in the ESMA Guidelines.  

If ESMA guidance would, in effect, result in a validly authorised investment strategy being discontinued, this 
would be at odds with the requirements for due process.  It is difficult to see how economic actors would be 
able to form reasonable expectations in the future if the system which is based on the rule of law may be 
substantially changed without following the required legislative route. 

To date, we are not aware that the European Commission has brought any cases before the European Court of 
Justice either for incorrect transposition of the UCITS Directives or for persistent misapplication of Union law 
in the areas dealt with in the ESMA Guidelines.  In some key areas, the ESMA Guidelines are likely to change 
the core of the business practices on the basis of which valid authorisations have previously been granted.  
AIMA considers that guidelines from ESMA should not be able to retrospectively change competent authority’s 
transposition of legislation.  

The change in the interpretation of the UCITS legislation which is contained in the ESMA Guidelines will have 
negative consequences for the existing portfolio of an existing UCITS which had been authorised, marketed in 
and invested in in good faith and might well prejudice the investors in existing products.  Such a change 
should only be made following appropriate consultation and the procedural fairness.  
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6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the coherence of 
future EU financial services legislation (please give examples to support your answer where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of legislation which link to 
the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 
c) different arrangements within the EU institutions for the handling of legislative proposals (please 

specify)? 
d) other suggestions?  

AIMA considers that the coherence of EU financial services legislation could be further improved by setting a 
realistic timescale at the beginning of each legislative process.  If this timescale cannot be adhered to, that 
the subsequent deadlines in the process are also adjusted. The current process has led to instances of pieces 
of detailed regulation being rushed through without sufficient time for negotiations to take place.  Member 
States have also been left with inadequate timeframes in which to implement the legislation.  This also 
means that regulated firms also have substantially less time to come into compliance with the legislation. 

AIMA considers it important that, in its consultations on legislative texts, the European legislators provide 
more in-depth discussion concerning the linkages with other pieces of EU financial services legislation.  Many 
pieces of financial services legislation are treated as stand-alone dossiers without taking into account other 
existing regulations or legislation also under review. 

AIMA also considers that harmonisation of provisions for harmonisation’s sake is not always the best result and 
that using the same language across directives will not always yield coherent/similar results due to 
differential impacts of similar language on different actors.  The European legislators should therefore not 
use a copy and paste approach to legislation without considering the consequences that this will have on 
different actors in the market. 

AIMA also considers that allowing for a period of stability after the implementation of any piece of legislation 
would improve the coherence of EU financial services legislation.  Review periods should allow for a sufficient 
amount of time for the markets to adapt to the new legislation before it is reopened and should also allow 
European institutions to find their feet.   

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 
standards and the underlying "Level 1" text? 

AIMA considers that a more transparent process of law making for EU financial services legislation would 
better ensure coherence between delegated acts and the underlying "Level 1" text.  In particular, AIMA 
considers that the European Commission should publish draft delegated acts for consultation to ensure full 
coherence between the Level 1 and the Level 2 text and allow all stakeholders, including the legislator, to 
provide a considered assessment of such consistency.  The Council of the European Union and the European 
Parliament should also be involved in producing delegated acts so as to ensure that the Level 1 text is 
correctly and consistently interpreted.  Allowing for a public consultation on the legislation also provides an 
opportunity for third country regulators to point out inconsistencies between third country laws and the 
legislation which is being proposed and to highlight how this may affect market participants who operate in 
these third country jurisdictions.  Attention to the coherence of language and definitions among directives 
and regulations across the board would also be helpful. 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 mandate in terms 
of improving the coherence of EU legislation? 

We believe that the most pressing problem related to sequencing of legislation is associated with the issue of 
bank resolution.  Please see above answer to question 4.   
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9. Do you consider that the EU legislative process allows the active participation of all stakeholders in relation 
to financial services legislation?  What, if any, suggestions do you have for how stakeholder participation 
could be enhanced? 

AIMA considers that a more transparent process of law making for EU financial services legislation would 
allow for greater participation of stakeholders in relation to financial services legislation.  In particular, AIMA 
considers that the process whereby the impact assessment report in relation to any piece of financial services 
legislation is put together should include a period of public consultation so that stakeholders are given an 
opportunity to provide feedback on the contents of the impact assessment itself.  These impact assessments 
are currently carried out in a non-public way and there is no opportunity to comment on the assumptions 
being made as the impact assessment is released only with the final Commission proposal. 

10. Do you consider that EU legislators give the same degree of consideration to all business models in the EU 
financial sector? Please explain your answer and state any suggestions you have for ensuring appropriate 
consideration of different business models in the development of EU financial services legislation.  

AIMA does not consider that the EU legislators give the same degree of consideration to all business models in 
the EU financial sector.  There have been several instances where regulation which was initially intended to 
impact large financial institutions, such as banks, has been copied into different pieces of legislation which 
have resulted in smaller financial institutions, such as asset managers, being covered by the regulatory 
provisions in the same way.   

All financial markets participants should be regulated in an appropriate and proportionate manner. Consistent 
and effective regulation of the financial sector, and the hedge fund industry in particular, should reflect the 
value of the industry to market liquidity and efficiency, the interests of its investors and the economy at 
large.  Policymakers around the world should continue to seek a coordinated international framework which 
preserves the global nature of financial markets.  

Developing capital markets as strong and significant sources for the financing of the real economy requires 
the existence of specialists.  A critical feature of a stable financial system is the diversity of its key 
participants as well as the difference in their capacity to take on particular risks.  Micro prudential regulation 
which does not recognise the different risk-bearing capacity of various financial actors could increase 
homogeneity of participants in the market. Rules which produce the same responses to economic shocks will 
aggravate those shocks. 

AIMA considers that it is inappropriate for all financial institutions to be regulated in the same way.  For 
example, the banking and asset management business models are very different from each other and should 
therefore be regulated in different ways.  Some of the important differences between the two models are 
that: 

• asset managers act as agents for their investors and are fulfilling a fiduciary function.  The investors in a 
fund contractually agree with the asset manager at the outset that, by investing in the fund, the asset 
manager will take certain risks on their behalf as part of a specifically defined investment strategy and 
the scope and nature of the risks involved are disclosed to investors at the outset.  Risk taking in the 
banking model is not generally undertaken as part of a specifically defined investment strategy and is not 
disclosed to stakeholders of the bank in the same way and the bank acts as a principal, rather than as an 
agent for its stakeholders; 
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• asset managers receive periodic management fees based on a pre-agreed contract with the fund and its 
investors, generally calculated as a percentage of net asset value (NAV) of the fund.  In addition to the 
management fee, some management companies are also often paid a performance fee calculated based 
on a measure of performance over a given period of time and, often, subject to a performance high water 
mark (HWM)2 and/or a performance hurdle3 which must be reached before the performance fee can be 
assessed against new gains.  Preventing the payment of a performance fee by a fund to its manager would 
prevent the alignment of interests which the performance fee seeks to introduce between the manager 
and the fund and its investors.  The asset manager and the investor(s) sharing the upside, and being 
negatively impacted by the downside, contributes to interest alignment.  This alignment of interests is 
further facilitated by the fact that many employees of an asset manager will be remunerated in shares or 
units of the fund for which they work.  Thus when the NAV of the fund goes down, so does the value of the 
employees’ investment.  This is not necessarily the case in the banking model where an employee’s 
remuneration may bear little relation to the profits or losses he generates for the bank once his 
remuneration has been awarded (unless there is a clawback, which to date has been rather rare) as the 
value of the shares awarded to a bank employee may bear little correlation to the value of the portfolio of 
assets for which the bank employee is responsible;  

• investors in funds, unlike bank depositors or bondholders who benefit from government guarantees 
(whether explicit or implicit), bear the full risk of their investments (up to the amount of their 
investment, assuming the vehicle in which they are investing has limited liability for its beneficial owners) 
but they also share the full upside of investments made by the asset manager net of fees.  Since banks are 
generally considered systemically important and banks stakeholders are explicitly or implicitly protected 
by taxpayers from the consequences of banks taking risks on their own accounts, limitations on the 
incentives towards risk taking may be more appropriate in that context; 

• as asset managers are generally far smaller than banks, they do not give rise to the same systemic 
concerns and they should not, therefore, be subject to all of the same stringent requirements as banks; 
and  

• the assets managed by an asset manager are typically ring-fenced with a custodian or prime broker, so 
that if an asset manager becomes insolvent, the assets themselves should not be at risk.  By way of 
contrast, where a bank becomes insolvent the investment assets in the portfolios a bank employee is 
responsible for managing may be lost as the bank would hold the assets on their balance sheet.  

AIMA considers that the features of the asset management sector, rather than simply the features of the 
banking sector, should be taken into account when considering legislation which relates to the asset 
management sector.   

 

                                                 
2 The highest NAV of a fund to date is known as the HWM. If the NAV of a fund declines during a year, no performance fee will be payable to 
the asset manager. The performance fee will then only become payable when the return of the fund increases above the HWM again, and 
then only to the extent that performance exceeds the level set by the HWM.  
3 A hurdle is a level of return (either a fixed percentage or measured as performance above a benchmark) that the fund must beat before the 
asset manager can charge a performance fee. For example, if a hurdle is set at 4% of the NAV, a performance fee would only be paid if 
performance above 4% is achieved for the relevant period.  Furthermore, the performance fee would only be paid for the increase above the 
hurdle, so if, for example the hurdle is set at 4% of the NAV and a return of 5% is achieved, the asset manager would receive a 1% 
performance fee. 


