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Name of contact point for response: Véronique Donnadieu - European and International Affairs Director 

 

Contact details: + 33 1 53 83 00 70 

 

Main activity of organisation: Trade Association representing financial markets’ participants (banks, 

investment firms, market and post-market infrastructures) which are set up in France, even as a branch of 

a foreign firm). 

 

Registration ID in the Transparency register: Assoc 97498144 

 

 

 

QUESTIONS 
 

 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the 

nature of the overlap, who is affected and the impact? 

 

AMAFI has noticed some areas which contain overlapping requirements and thus, may give rise to 

incoherence in the implementation of the European legislation: 

 

- Whistleblowing: obligations for investment firms to set up whistle blowing arrangements are 

included in the current versions of proposed legislation for MiFID 2, MAD 2 and the 4
th
 AML 

Directive (MiFID, Article 77.2; MAR, Article 29 2,th AML Directive, Article 58.3). The scope and 

the nature of these arrangements differ however depending on the legislation concerned, creating 

overlaps and discrepancies. 

 

- Record keeping and personal data protection: More onus is currently put on data privacy by 

the European legislators than before. However, this attention to data privacy that is legitimate in 

itself leads to inconsistent requirements on firms. For example, firms shall arrange for records to 

be kept of all services, activities and transactions undertaken (MiFID II, Article 16.6, MiFIR, Article 

22) but at the same time should delete personal data related to some of these records (4th AML 
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Directive, Article 39 b.) within a timeframe that is consistent neither with the retention period of 

these records, nor with other regulations protective of customers (statutes of limitation for 

example). 

 

- Transaction reporting and suspicious transaction reporting:  Investment firms which execute 

transactions in financial instruments shall report details of such transactions to the competent 

authority as quickly as possible (Directive 2004/39/EC, Article 25.3). In addition, investment firms 

must notify suspicions of market abuse to the competent authority (Directive 2003/6/EC, Article 

7). Even though both types of reporting serve market integrity and surveillance, there is no 

consistency in how to determine who is the competent authority for each reporting, resulting in 

regulatory risk and double and inconsistent reporting (especially for branches and OTC trading).  

Similarly, the rules and procedures for transaction reporting inEMIR and MiFID and in MiFID and 

REMIT should be coordinated and harmonized. 

 

- Carbon market: CO2 instruments (quotas) have been assimilated to financial instruments and as 

such have been included within the MiFID revision (MIF2). This seems to reflect an easy way out 

for the European Commission to the expense of an efficient and adapted answer to the specifics 

of emission allowances. Indeed, CO2 quotas, particularly those traded on the spot secondary 

markets are by nature different from a financial instrument. Thus, the Carbon market should have 

had its own European legislation being elaborated by the Commission in charge of this very 

important subject (Climate Action). At least the regulation on Energy (REMIT) would have been 

more appropriate than the current MiFID scheme. 

 

 

2. Are there specific areas of EU financial services legislation in which 

activities/products/services which have an equivalent use or effect but a different form are 

regulated differently or not regulated at all?  If so, please provide references to the 

relevant legislation and explain the nature of the difference, who is affected and the 

impact. 

 

In the Commodities derivatives markets, the MiFID 1 review takes aim at encompassing in its 

framework the commodities derivatives markets and its market participants. In this regard, AMAFI notes 

that, at this stage of the legislative discussion, some market participants remain outside the scope of the 

new framework although they are carrying out the same activities as those which are within its scope.  

 

Indeed, unregulated commodity futures dealers would not be covered by MiFID 2 if they are carrying out 

an activity that is ancillary in relation to their group’s main business and if they do not execute clients’ 

orders on own account. As a result, large groups could conduct significant business on commodity futures 

markets outside the MiFID framework solely because that activity is marginal relative to the group’s main 

business. As such this exemption would clash with the aims of the ongoing review, i.e. to make the 

market operate more smoothly and protect clients more effectively. Instead, logic ought to dictate that 

MiFID 2 encompasses all companies – regardless of the percentage of revenues they generate for their 

parent – that do a sufficiently large amount of business relative to the markets on which they deal or that 

provide services to persons not belonging to the same group. In any case, clients have every right to 

expect that their financial service provider, whatever its status, will offer the same level of guarantees. 

The only question is to find a way to ensure the transition from the current situation to the new one. 
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3. Do you consider that the way EU financial services legislation has been transposed or 

implemented has given rise to overlaps or incoherence? If so, please explain the issue 

and where it has arisen, giving specific examples of EU financial services legislation 

where applicable. 

 

For AMAFI, transposition is no longer a major issue as the more frequent use of regulations as legislative 

instrument has removed the room left to Member States in the transposition process of directives, which 

could have created differences between national legislations. The problem lies rather with the fact that in 

some areas, the European legislator has not gone far enough in the harmonization, allowing thus national 

authorities to depart from European rules, undermining as a result the objectives of a common European 

single rule book.  

 

 One clear example is the revised Transparency Directive which has just been adopted 

While the main objective of this Directive is the “harmonisation of transparency 

requirements”, it contains numerous examples of areas in which the Directive itself 

authorises Member States to impose in their national legislation rules that are different 

from those set out in the Directive (see, for instance, Recital 5 regarding the publication 

of financial information, Recital 10 regarding the thresholds for notification of major 

holdings, the process, timing and content of the notification and Article 28c regarding the 

sanctions). Surely, there is an understandable need for the European authorities to 

compromise on certain issues in order to reach an agreement on a piece of European 

legislation but the result, in terms of harmonisation and coherence of the legislation within 

the EU, is very disappointing... 

 Other examples exist in MiFID2, where the ability is given to the competent authority of a 

Member State to restrict or ban a product or service in its territory, or to add to the 

investor protection rules. Another example is the 4
th
 AML Directive, where critical anti-

money laundering measures to be taken by firms are to be defined at national level.  

 

An additional difficulty lies with the fact that in some areas of financial legislation, such as the area within 

the scope of the Prospectus Directive, some competent authorities, as it is the case in France, often by 

way of soft law, have a tendency to impose on market participants additional constraints which do not 

exist in the EU legislation or even sometimes contradict such legislation.  

 

The problem of coherence and/or of harmonisation lies above all in the implementation process, as each 

Member State has room left for interpretation of the common European rule, which is influenced by its 

market structure and own approach to regulation and enforcement. 

  

A recent example is the implementation of the remuneration component of CRD3: the EBA noticed 

significant discrepancies in the number of material risk takers identified by firms that are similar in terms 

of size and business. These kind of implementation discrepancies are unlikely to disappear any time soon 

but Europe’s answer to these should not be, as proposed with CRD4, to change regulation: the issue in 

this respect is not so much that the rules are inadequate, but rather that the will and the tools to enforce a 

common implementation of the rules are lacking. 

 

At European level also, the use of ESAs’ guidelines can raise significant concerns for the coherent 

implementation of EU legislation. The possibility for a Member State to declare itself non compliant with 

all or part of a Guideline is a significant threat to uniform implementation. A recent example relates to 

ESMA’s Guidelines on the market making exemption with respect to the short selling and CDS regulation: 

the UK FCA declared that it will not comply with some elements of the Guidelines, which are substantial 



 

AMAFI / 13-30 

14 June 2013 

 

 

 

 

 

 

- 4 - 

to it, creating competitive distortions in the implementation of the Regulation on short selling and CDS. 

Such departure is important because the Guidelines provide a definition of market making that was not 

precisely set in the level 1 legislation. AMAFI is wary that the European legislator leaves critical concepts 

of level 1 legislation for further definition at level 3-stage, by ESAs. Similar issues to the one related to 

market making could arise for example in relation to the 4rth AML Directive and MAR, both of which 

contain broad concepts insufficiently detailed at level 1 (enhanced due diligence measures and simplified 

ones are left to guidelines in the 4
th
 AML Directive, definition of inside information requires additions by 

ESMA in MAR). 

 

 

4. How has the sequence in which EU financial services legislation has been developed 

impacted your organisation? Please identify the relevant legislation and, where applicable, 

specific provisions and explain the nature of the impact. 

 

Part of the legislation results from strong political urgency, such that not enough time is left for its 

implementation at levels 2 and 3: this was the case of the regulation on short selling, critical aspects of 

which were still unknown when the regulation entered into force, making it impossible to comply fully with 

it. Similar issues arose with respect to CRD3 and remuneration of material risk takers, which involved 

policy changes and resolving labor law issues within a few weeks between enactment and 

implementation. 

 

These tight timeframes of implementation place a heavy burden on firms, in terms of regulatory risks but 

also in terms of management, not only for the stability of internal policies but also for developments 

(notably IT) that are rendered more costly and often inefficient because of the back and forth involved.  

 

From a trade association’s perspective, it also implies a reduced capacity to produce useful contributions 

that would take into account the objectives of the legislation as well as industry’s constraints and needs 

(see also below answer to question 6c). 

 

Finally, on the sequencing of EU legislation, AMAFI regrets that Europe has not taken stock, as the USA 

have, of the numerous questions on the financing of the economy Basle 3 is raising. Such significant 

stakes for European economy deserve that Europe takes sufficient time before implementing this piece of 

legislation. 

 

 

5. Are there areas of EU financial services where the difference between forms of regulation 

(non-binding Code of Conduct or Recommendation to Member States vs legislative 

proposals) has affected your activities? 

 

In this regard, AMAFI notices that the multiplication and juxtaposition of different forms of regulation have 

made the European legislative process and framework more complex to apprehend. This has been 

exacerbated by the introduction of a new category of act, the “delegated act”, the elaborating process and 

scope of which adding to this complexity. 
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6.  How do you think the coherence of EU financial services legislation could be further 

improved? 

Please comment in particular on the extent to which the following would help to improve 

the coherence of future EU financial services legislation (please give examples to support 

your answer where possible): 

 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

 

AMAFI does support the inclusion of review clauses in initial pieces of legislation provided that it leads to 

rules changing only when necessary: the stability of the legislation being of significant importance to firms 

to work out their business strategy and more largely, to all markets participants. 

 

b) a unified, legally binding code of financial services law?  

 

This seems totally unrealistic when you see that harmonisation cannot be reached in certain areas (see 

question 3 above and our comments regarding the Transparency Directive).  

 

However, what would be very useful for practical purposes, would be if all of the European legal 

documentation relating to a particular topic (for instance MiFID, EMIR, Market Abuse, Prospectus, 

Transparency….), i.e. not only the Level1 texts but also the whole Level 2 and Level 3 documentation 

(and also all relevant Q&A, FAQ, Guidelines, etc…) issued in relation to the matter concerned could be 

accessible in a single place. For instance, the search for the MiFID documentation would give access in a 

single location to all legal documentation relating to such topic. 

 

 

c) different arrangements within the EU institutions for the handling of legislative 

proposals (please specify)? 

 

d) other suggestions?  

 

- Coherent Legislative Timeframe: 

 

AMAFI urges the European Commission as well as the European co-legislators to take into consideration 

the necessity to set, from the outset, coherent and realistic implementation timeframes. This is needed in 

order to allow sufficient time for ESAs to consult with markets participants in a proper way and to produce 

high quality advice for delegated acts and proposals for technical standards. It is also necessary to allow 

implementation of the EU-legislation by market participants in an organized and orderly fashion. The 

changes brought about by a piece of legislation and the final details of implementation can only be fully 

assessed when the level 2 legislation or even the level 3 rules are enacted and published.  

 

In fact, unless regulation is adequately designed and implemented, there is a risk that the European 

financial sector could become less competitive and, simultaneously, that Europe could become more 

dependent on market participants and markets outside the EU for financing its economy and investing its 

savings. 

 

It should also be noted, that even when European legislation is in the form of a regulation, changes may 

be useful in the national legislation to ensure a coherent legal framework for all market participants, and 

especially issuers and investors. If the implementation time is too short, discrepancies may occur 

between the EU-legislation and the national ones, which can produce legal and practical problems.  
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In this respect, we believe that in principle, a 12 month period should be granted to ESAs to draft level 2 

standards and that a similar implementation period of 12 months should be granted to market participants 

after the final level 2 legislation is published. Relative dates should also be the rule so as to avoid what 

has happened with the short-selling regulation where delays in the publication of the level 2 measures 

have led to a 6-week period of time between their publication (18 September 2012) and the date of their 

effective application (1 November 2012), with critical pieces of implementing legislation missing. 

 

- Impact Assessments: 

 

Another issue relates to the impact assessments made of new/revised legislation by the European 

Commission or the ESAs. First of all, we believe these assessments are often narrow in the parameters 

they consider to evaluate the impact of a piece of legislation and are oriented to demonstrate the 

necessity of it without considering its negative impacts. They focus on compliance related matters without 

considering fully the business impact of the legislation, including on stakeholders indirectly impacted and 

the overall economy.  

 

A current example is the one related to the remuneration requirements of CRD4, where no business 

impact is being considered at all, even though smaller investment firms are likely to be strongly impacted 

(by an increase in their fixed costs, to the detriment, potentially, of their ability to sustain depressed 

business cycles) and international groups are likely to be harmed due to being at a disadvantage in their 

recruitment outside of the EU. Neither has it been taken into account the fact that in increasing the fixed 

component of remuneration, as it has been observed in the last three years, a fixed/variable remuneration 

ratio gives a competitive advantage to Members States where it is easier to review this fixed component. 

It would be useful for the European Parliament to be involved in these impact assessments. Similarly, the 

industry impacted by the legislation should be able to participate more directly in these assessments.  

 

- Simplicity: 

 

In our view the legislator should also, to a larger degree than today, strive to keep the new laws as simple 

as possible. Complexity is a hindrance to compliance and a good understanding of the law. It is also a 

recipe for divergent interpretations. An example of such complexity is the proposed change to the 

definition of inside information in MAD2 (Article 6. e).   

 

 

7. What practical steps could be taken to better ensure coherence between delegated 

acts and technical standards and the underlying "Level 1" text? 

 

It is a crucial issue as the non-coherence of the different levels may undermine the legal underpinnings of 

the EU legislation and weaken the output of the ESAs. Nevertheless, the level 1 legislation is often the 

result of political compromises which do not allow for very strong clarity in the outcome, as it has recently 

been illustrated in the Transparency directive (see above answer to question 3). In this context, it is a 

challenge for supervisory authorities to find consensual and efficient solutions at their own level.   

 

One improvement though could be to find a way to involve more closely the ESAs in the elaboration of 

the Level 1 legislation to ensure a clearer distinction between political and technical processes and issues 

and introduce a dose of realism as to the preparation of Level 2 texts. 

 

Lastly, the publication of impact assessments ahead of the publication of legislative proposals would 

constitute another practical step contributing to a better design of EU legislation.  Assessments should 

take a cross-sector view and consider the overall impact on financial markets and the economy. They 
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should also allow for the consultation of stakeholders, not only the ones directly impacted but also those 

who will indirectly feel the impact of the legislation (like issuers and investors for example). 

 

 

8. Which area or specific change would you identify as the highest priority for the 2014-

2019 mandate in terms of improving the coherence of EU legislation? 

 

AMAFI would suggest that a comprehensive analysis of the impact and effects of all the reforms 

proposed and adopted under the previous mandate be conducted. This analysis would enable 

policymakers and stakeholders to take stock of the cumulative impact of legislation and understand the 

added value of further legislation before proceeding with its adoption. Such a cumulative impact, followed 

by careful assessment of reforms would represent an important step in improving the coherence of 

legislation.  

 

AMAFI is of the opinion that a clear market model would undoubtedly contribute to the elaboration of a 

coherent financial services legislation. In this respect, we regret that the MiFID review has not been the 

occasion to reflect on the model around which Europe’s financial markets should be designed.  

 

 

9. Do you consider that the EU legislative process allows the active participation of all 

stakeholders in relation to financial services legislation?  What, if any, suggestions do 

you have for how stakeholder participation could be enhanced? 

 

AMAFI would suggest that ESMA consult stakeholders more often and not only within the formal 

framework of public consultations and working groups. Public consultations are too punctual and 

constrained in time to permit sufficient flexibility in the relationships with the Authority and early industry 

comment. The secrecy to which ESMA’s standing committees, working groups as well as its Stakeholder 

Group are held is in our view detrimental to the gathering of all relevant information and opinions. As a 

result, ESMA may not have all elements to make fully informed decisions. In addition, these groups are 

too large in their representativeness to contribute sufficiently to the discussions. 

 

Moreover, it is important that national associations, and not only European ones, be consulted more 

regularly, outside the formal consultation processes, because the breadth of the securities industry in 

Europe is such that it is not wholly represented by European trade associations.  

 

AMAFI would also like to underline the difficulties encountered, if not the impossibility, to meet directly 

with the MEPs during the legislative process even though the issues at stake have very significant 

impacts on the activities of the represented markets participants. We would also encourage the European 

Parliament to organise more frequent public hearings.  

 

 

10. Do you consider that EU legislators give the same degree of consideration to all 

business models in the EU financial sector? Please explain your answer and state any 

suggestions you have for ensuring appropriate consideration of different business 

models in the development of EU financial services legislation.  

 

AMAFI would like to stress that the EU legislation is very often elaborated under the prism of large 

entities’ business models. The impact and the implementation of some legislation may be problematic to 

smaller entities, raising significantly entry barriers in the medium term and making the industry less 

diverse and more concentrated. 
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For issuers, in the revised Transparency Directive, it is worth noting that special consideration was given 

to SMEs and the need, in order to improve their access to capital, to reduce the administrative burden 

resulting for them from the obligation to publish interim management statements or quarterly financial 

reports. However, the way in which this issue has been dealt with is not satisfactory in our view: on the 

one hand, the principle is set that “Member States should not be allowed to impose the requirement to 

publish periodic financial information on a more frequent basis than annual financial reports and half-

yearly financial reports” but on the other hand it is clearly stated that “Member States may nevertheless 

require issuers to publish additional financial information if such requirement does not constitute a 

significant burden and if the additional information required is proportionate to what contributes to 

investment decisions” (see Recital 4 and 5). In practice, it is likely that this wording will defeat the purpose 

and allow the competent authorities, at least in France, to subject SMEs to additional constraints...   

 

A similar issue was considered in MAR regarding issuers of financial instruments admitted to an SME 

growth market: the favoured solution at the moment is for them to “be exempted from drawing up” an 

insider list but only if ... they are “able to provide the competent authority, upon request, with the insider 

list” (MAR, Article 13.5), which will be difficult to do without putting together such a list! 

 

For financial firms, the constant enactment of new requirements to ensure stability, the smooth 

functioning of markets and investor protection has an obvious logic. However, it drives the financial 

market industry towards concentration where a few number of market players play an increasing role, 

without having the possibility and the willingness to serve all types of issuers and investors, even the 

smaller ones. 

 

 

 

   
 


