
 

 

 
 

EUROPEAN PARLIAMENT 
COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS 

- PUBLIC CONSULTATION - 
 

Questionnaire for the public consultation on  
enhancing the coherence of EU financial services legislation 

 
The European Parliament's Economic and Monetary Affairs Committee is launching a public 
consultation on ways to further enhance the coherence of EU financial services legislation. Given the 
transition to a single rule book in financial services across the EU and the EU legislator's willingness to 
have "all financial markets, products and actors covered by regulation" it is increasingly important to 
ensure that legislation fits together seamlessly. The consultation will feed into a programme of 
reflection to determine future priorities for the remainder of this mandate and to inform the priorities for 
the incoming Parliament in 2014.  All interested stakeholders, including academics and informed 
individuals, are invited to complete the Committee's questionnaire by 12 noon CET on Friday 14 June 
and send it by e-mail to: econ-secretariat@europarl.europa.eu.  All responses to the questionnaire 
will be published, so please do not send any confidential material with your response. Please make 
sure you indicate the identity of the contributor.  Anonymous contributions will not be taken into 
account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 
Name of respondent: 
Position: 
Contact details: 

Organisations 
Name of organisation: Association of the Luxembourg Fund Industry (ALFI) 
Name of contact point for response: Antoine Kremer, Head of European Affairs 
Contact details: 11, rue Erasme, L-1468 Luxembourg 
Main activity of organisation: trade association of the Luxembourg investment fund industry 
Registration ID in the Transparency register (where applicable): 6182372280-83 

 

INTRODUCTION 

The origin of legislation applicable to financial institutions in Europe has changed in the more recent 
years. Where in the past it was typically national authorities or the EU that set the priorities and rules, 
nowadays it has become more and more the G20, IOSCO, the FSB, the OECD (FATF), ... 
Furthermore, a new layer of legislation has been added through the more extensive use of delegated 
and implementing acts as well as the creation of the ESA regulatory technical standards. Legislation 



 

 

has also become more detailed and more complex resulting in an increasing risk of overlaps or 
contradictions. 

Furthermore, most financial institutions have to apply a number of EU and national legislations. They 
fall under MiFID/R, CRD, UCITS, AIFMD, MAD/R, AML directive, savings tax directive, … This also 
increases the risk of overlaps and contradictions.  

The European Fund and Asset Management Association (EFAMA) has submitted a comprehensive 
response which we fully support. 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements?  If so, please provide references to the relevant legislation and explain the 
nature of the overlap, who is affected and the impact. 

 
ALFI believes that as a prerequisite that there is a need for more consistency between the different EU 

legislations in order to avoid conflicting obligations. The fund industry and all stakeholders of the 
fund value chain (e.g. asset managers, depositaries, fund administrators, transfer agents, etc…) 
are considerably impacted by EU financial services legislation already in place or being currently 
discussed in the European Parliament and the Council.  

 
The asset management activity in the EU is regulated by a number of different Directives. The Markets 

in Financial Instruments Directive (MiFID) regulates the performance of individual portfolio 
management. The Undertakings for Collective Investment in Transferable Securities (UCITS) 
Directive and the Alternative Investment Fund Managers Directive (AIFMD) regulate the 
management of collective portfolio management. There is significant overlap among the three 
Directives.  Both UCITS and AIFMD allow the regulated entity, in addition to collective portfolio 
management, to carry out individual portfolio management.  MiFID firms may also manage 
portfolios of UCITS and alternative investment funds.  

 
In the following we will highlight some of the key areas of overlapping provisions of key financial 

services legislation: 
 

- MiFID:   MiFID looks at financial instruments including UCITS from a transparency and investor 
information point of view. MiFID does not preclude complex products to be distributed to retail 
investors, but aims at ensuring that the investor has the information on hand and the necessary 
financial background to understand the products offered to him. Under the current MiFID II 
proposal, the European Commission suggests treating "structured UCITS" as defined in 
Commission Regulation (EU) No 583/2010 implementing the UCITS IV Directive with respect to 
the KIID as complex products for the purposes of the appropriateness test under MiFID: 
structured UCITS would be specifically excluded from the list of products deemed non-complex, 
eligible for execution only services. This clearly conflicts with the UCITS Directive, which 
provides that UCITS that are authorised in their home state can be freely sold to retail investors 
in any other Member State on the basis of a passport under the directive. Therefore the focus 
should not be on complexity as such, but rather on the management and disclosure of well-
identified risks: the regulators' concerns around complexity should be addressed within the 
current UCITS framework rather than within MiFID. 
 



 

 

- EMIR (‘European Markets Infrastructure Regulation’): The main area of overlap between 
MiFID II and EMIR concerns the reporting obligation in respect of derivative transactions. MiFID 
II and EMIR foresee reporting provisions, which cover the same type of OTC transactions. It is 
anticipated that harmonisation of those different reporting requirements will come through the 
work of ESMA but such overlaps should be already avoided at Level 1 legislation. However, it 
remains to be seen whether a complete alignment of the requirements will be possible.    

 
- AIFMD, UCITS:  

 
i. Remuneration 

Taking ESMA’s final report on Guidelines on sound remuneration policies under the AIFMD as an 
example, we understand ESMA’s willingness to ensure consistency with CEBS 2010 Guidelines on 
remuneration practice derived from the CRD. However, one can note the following overlapping 
legislative initiatives. The CRD is under review. UCITS V, covering the remuneration part will, in 
principle, be voted in plenary in July. An ESMA consultation will be launched on MiFID 
remuneration guidelines. Including ESMA’s final report on Guidelines on sound remuneration 
policies under the AIFMD, this makes no less than four pieces of pan-EU legislation currently in 
train. Not only are these four pieces of legislation at different stages of development but they also 
take a mixed approach to remuneration policy.  With so many pieces of legislation in motion, it is 
important for legislators to maintain cross-alignment and co-ordination between the legislations. 
Cross –alignment is also important at the level of practical implementation. Many asset 
management firms operate a single business line, with remuneration schemes operating at a group 
basis, but where staff will act for a range of clients of different firms in the group, which will be 
subject to different EU financial services directive. It is therefore important to have a consistent 
approach for asset managers with respect to the remuneration rules that apply to them. 
 

ii. Depositary obligations 
Following the agreement on the AIFMD Level 1 directive, the European Commission published a 
legislative proposal on UCITS V in June 2012.  Amongst others key issues are the alignment of 
depositary rules with those under the AIFM Directive (e.g. liability regime, reuse of assets, etc…). 
The alignment of depositary’s duties will undoubtedly be beneficial to investors and ensure greater 
consistency. However, it is essential that, wherever possible, the same definitions, consistent with 
those under AIFMD, are used for UCITS. 

 

2. Are there specific areas of EU financial services legislation in which 
activities/products/services which have an equivalent use or effect but a different form are 
regulated differently or not regulated at all?  If so, please provide references to the relevant 
legislation and explain the nature of the difference, who is affected and the impact. 

The proposed regulation on key information documents for investment products (COM(2012)352) has 
a broad scope aiming at introducing coherent disclosure requirements for as much as products as 
possible, including investment funds. Only two to three years ago, the UCITS IV Directive (2009/65/EC) 
and the implementing level 2 KIID regulation (583/2010) defined disclosure rules for UCITS, which will 
under the new regulation probably benefit from a transition period of at least five years. The 
implementation of these rules was cost intensive for fund managers. Therefore, the latter would 
appreciate the new rules to be in line – where possible – with the existing ones. Moreover, from an 
investors’ perspective, the information disclosed for UCITS and alternative investment funds should be 
the same (again where possible) so that they can easily compare the different features. 
The proposed regulation on key information documents for investment products (COM(2012)352) 
should exclusively focus on the content and design of information documents, and not on distribution 



 

 

aspects. The KID should be a stand-alone document to ensure that everyone knows who is 
responsible for the information disclosed. If needed, a separate document could be produced by the 
distributors in accordance with MiFID II (COM(2011)652 and 656) and IMD II (COM(2012)360) future 
obligations, which should be aligned. 
 

3. Do you consider that the way EU financial services legislation has been transposed or 
implemented has given rise to overlaps or incoherence? If so, please explain the issue and 
where it has arisen, giving specific examples of EU financial services legislation where 
applicable. 

Goldplating – the national practice of going beyond what EU requires – can result in different additional 
legislation impeding the creation of a true Single Market and potentially creating contradictory national 
rules. 
 
The UCITS IV Directive (2009/65/EC) and the implementing level 2 KIID regulation (583/2010) defined 
consistent disclosure rules for UCITS. However, some Member States introduced or at least tried to 
introduce additional or different requirements for funds set up in or distributed to their territory. Here are 
some examples proving existing discrepancies: 
 

- As there is no standard naming convention across the EU, the industry is effectively able to 
name their documents how they wish. Many fund managers name their KIIDs to allow synergies 
with updating their internal database and IT systems. 

- Example of Finland: 
The Finnish regulator confirmed in 2012 its intention to request changes to the KIIDs filed for 
shares distributed in Finland. Departing from the KIID template set out by ESMA, the regulator 
published an amended version of the KIID template presenting the necessary amendments.   

- Example of Belgium: 
When KIIDs are updated, all KIIDs relating to the same sub-fund must be compiled into a single 
file, as opposed to only those KIIDs that are updated. 

- Example of the Netherlands: 
Contrary to other regulators, the Dutch regulator does not require to receive a copy of updated 
KIIDs. 

- Example of Italy: 
When KIIDs were introduced, the Italian regulator insisted that KIIDs for retail investors include 
specific wording in Italian relating to the deposit date of the documents with the regulator.  This 
request was neither formally introduced, nor strictly enforced. In the meantime, the wording is 
no longer required. 

- Example of Denmark: 
Since January 2013, the Danish regulator has abandoned its previous policy to require sworn 
Danish translations of KIIDs. As a consequence, none of the EU/EEA countries require 
anymore sworn translations of fund documents. 

- Example of Switzerland: 
Not being a member state of the European Union, Switzerland adopted the UCITS KIID rules 
for some types of Swiss investment funds on a voluntary basis. This was welcomed by foreign 
management companies as it prevented them from producing simplified prospectuses only for 
funds distributed to Switzerland. However, Switzerland is the only EU/EEA country that requires 
additional specific wording to be inserted into each KIID of foreign domiciled funds  (template of 
the French text: “Le Représentant et le Service de Paiements en Suisse est NAME OF ENTITY, 
dont le siège social est situé FULL REGISTERED ADDRESS, Suisse. Le Prospectus pour la 
Suisse, les informations clés pour l’investisseur pour la Suisse, les Statuts ainsi que les 



 

 

rapports annuels et semestriels pour la Suisse peuvent être obtenus gratuitement auprès du 
Représentant en Suisse.“) 

4. How has the sequence in which EU financial services legislation has been developed 
impacted your organisation? Please identify the relevant legislation and, where applicable, 
specific provisions and explain the nature of the impact. 

The implementation period in which asset managers, depositaries and other stakeholders in the fund 
value chain are called to implement delegated acts are very often too short in practice. For 
example the delay of the adoption of AIFM delegated regulation and the late publication of  
regulatory views being expressed by Q&A or other means have significantly reduced in practice 
the implementation period for market participants who are called to implement within too narrow 
deadlines.  

 
In order for asset managers and other market participants to be able to adapt their model and 

processes to the legislative provisions in the most consistent and clear way a sufficient 
implementation period is of crucial importance. A minimum 18 months period starting from the 
date they have all the necessary information to start applying new rules, should be the main rule. 

 
This is especially important considering that not all 27 EU Member States have started any formal legal 

process for the AIFMD transposition into national law.  
 
 
 

5. Are there areas of EU financial services where the difference between forms of regulation 
(non-binding Code of Conduct or Recommendation to Member States vs legislative 
proposals) has affected your activities? 

 

6. How do you think the coherence of EU financial services legislation could be further 
improved? 

 Please comment in particular on the extent to which the following would help to improve 
the coherence of future EU financial services legislation (please give examples to support 
your answer where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 
legislation which link to the reviews of other related legislation? 
Indeed such an initiative would be helpful as it would facilitate the Commission’s and other 
institutions’ work to plan a revision in taking into account any other impacted legislation. 
Modifying relevant legislation at the same time would thereby contribute in keeping the 
coherence of the legislative framework. For example changing the relevant parts on 
depositaries of the UCITS directive when introducing the AIFMD with its additional 
requirements on depositaries would have created a coherent legislative framework and 
avoid current contradictions (e.g. for a certain period until the entry into force of the new 
UCITS V directive, a professional or institutional investor under the AIFMD will be better 
protected than a retail investor under the UCITS directive). 

b) a unified, legally binding code of financial services law? 
Knowing that Luxembourg investment funds are usually distributed cross-border, the fund 
industry would in theory welcome consistent rules legally binding for everyone. However, 
we doubt that in practice a unified code of financial services law could be adopted in a 



 

 

timely manner. Furthermore, it would be more difficult to prioritise and focus on specific 
topics. The adoption of important rules should not be delayed because an agreement on 
other, less important topics could not be reached. 

c) different arrangements within the EU institutions for the handling of legislative 
proposals (please specify)? 

d) other suggestions?  

7. What practical steps could be taken to better ensure coherence between delegated acts 
and technical standards and the underlying "Level 1" text?  

The Commission should keep the European Parliament and the Council informed at all stages of their 
work on delegated acts. The rapporteur and shadow rapporteurs, together with the European 
Parliament’s services (ECON secretariat and legal service), as well as the Council on its side, should 
check the consistency between the Level 1 text and the draft delegated acts / technical standards. This 
would give the European Parliament and the Council the opportunity to flag up with the Commission  
any inconsistency and avoid discussions in that sense as has happened with the AIFMD Level 2 
delegated regulation (EU) 231/2013 of 19 December 2012 (e.g. definition of a letter box entity). 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation?  

From our perspective, the Commission should ensure a level playing field by improving the coherence 
of EU legislation in the investment fund sector and areas linked thereto. A regular and constructive 
dialogue between the legislator and concerned stakeholders is of great importance to accommodate 
proper implementation and functioning of EU legislation. Moreover, impact assessments prepared by 
the Commission should also take account of existing or upcoming non-EU legislation, consequently be 
drafted from a global perspective.  
 

9. Do you consider that the EU legislative process allows the active participation of all 
stakeholders in relation to financial services legislation?  What, if any, suggestions do you 
have for how stakeholder participation could be enhanced? Both the European Parliament 
and the Commission seem in general open to stakeholder participation via consultations, 
workshops, meetings and other opportunities for exchanging views with relevant 
stakeholders.  

 

10. Do you consider that EU legislators give the same degree of consideration to all business 
models in the EU financial sector? Please explain your answer and state any suggestions 
you have for ensuring appropriate consideration of different business models in the 
development of EU financial services legislation.  

There has been substantial activity in reviewing and reforming financial regulation at global, European 
and national level. But, arguably, much of the activity, while in the right direction, lacks a compass 
provided by rigorous theory and assessments of how financial markets operate taking into account the 
different business models. 
A ‘one size fits all’ approach towards all business models is not the appropriate one. There is however 
a tendency on extending same type of rules for all financial sectors without taking into consideration 
different business models and levels of systemic risk. 

In the case of asset managers their main business model does not correspond to those of other 
systemically important institutions as banks and other types of investment firms (no proprietary trading, 
provision of credit, deposit taking or payment intermediation and significantly smaller in size and 



 

 

interconnectedness terms). However the current legislative debate tends to draft rules and proposals 
focusing on the business model of credit institutions and apply them afterwards as such in the 
significantly different business sector of asset managers. Rules on remunerations and the ongoing 
discussions on UCITS V is a very concrete example of this.  

Moreover the current legislative debate on shadow banking and MMFs by shifting the main focus 
towards further regulation for asset managers is not taking their business model into account – which is 
already highly regulated. It is rather treating all financial sectors as equal triggers of the recent financial 
crisis as opposed to focusing on drawing unregulated and of high systemic risk activities into a 
regulated environment. 

In addition the implementation periods in which delegated acts need to be implemented are very often 
too short. The enormous wave of regulatory change has therefore significant impact on the financial 
industry and overall businesses. The implications are significant, the amount of work to be done is 
substantial, and the timelines for preparation are increasingly short. In particular this is an issue for 
smaller companies where significant amount of the available resource often are bound up with the 
implementation of different legislative measures, be it national, European or international level (e.g. 
FATCA, AIFMD, etc…). Those companies often operate at the limit of their human capacity.  

 

 

Note on answering the questions 
Please clarify in your answers whether your example relates to financial services legislation in force, or 
to proposals still under consideration. For example, if you refer to MiFID as an example, please specify 
whether your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing 
measures, or to the MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 

 


