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Introduction 
 
APCIMS supports ECON’s consultation on enhancing the coherence of EU financial services legislation 
and its intention of reviewing the ways in which such legislation is fitting together.  We welcome the 
opportunity to respond, as the representative body of the largest grouping of agency brokers in the EU. 

The APCIMS’ community of financial intermediaries serves retail investors in a variety of ways.  Any 
retail person trading on-exchange in the UK will almost certainly do so through a broker who is an 
APCIMS member.  In the majority of cases, this will be an execution-only deal and the execution-only 
service offered by a number of our members is very popular.  Most of the discretionary management of 
private client portfolios, from relatively small to very large, in the UK is also via an APCIMS member 
firm.  Further, our firms offer advice of both the one-off and long-term managed kind. 

This variety of financial services offered by APCIMS’ firms to retail consumers makes it important for the 
EU authorities to take account of the nature of their business models in framing or updating relevant 
legislation. 

APCIMS would be pleased to discuss our views in more detail as required. 

 

                                                           
1 The Association of Private Client Investment Managers and Stockbrokers (APCIMS) is a trade association 

representing 178 Wealth Management firms and Associate members.  With formal contracted client relationships 
our firms deal in stocks and shares and other financial instruments for individuals, trusts and charities and offer a 
range of services across a spectrum spanning execution only through to full discretionary services. 

 Our member firms act for over 4 million private investors and carry out around 20 million transactions a year in 
the marketplace.  Our members also manage over £510 billion of wealth in the UK, Ireland, Channel Islands and 
Isle of Man, operate across more than 580 sites and employ c.31 000 staff. 

 Our aim is to ensure that any changes including operational, regulatory, tax and other business matters across 
Europe and the rest of the world are appropriate and proportionate for our wealth management community and, 
most importantly, their clients. 

Association of Private Client Investment Managers and Stockbrokers 
Company limited by guarantee 
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Specific Questions 

 
1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements?  If so, please provide references to the relevant legislation and explain the nature 
of the overlap, who is affected and the impact. 

APCIMS is aware of a number of overlapping requirements between pieces of financial services 
legislation.  Such overlaps raise concerns for firms that are within scope of both pieces of legislation – for 
example, investment firms including agency brokers are subject to many existing and proposed European 
Directives and Regulations such as CRD, MiFID, PRIPs/KIDs, and so on – and these sometimes cover 
the same ground.  This can lead to firms implementing different processes and practices when 
requirements are expressed differently in different pieces of legislation, or when one piece of legislation 
places requirements on firms over and above another piece of legislation.  Worse still, inconsistencies and 
contradictions may arise between legislative requirements that can lead to confusion for firms in knowing 
whether they remain compliant with all relevant legislation. 

We would recommend that legislative proposals clearly lay out their scope and objectives at the outset, 
that other pieces of legislation that have similar scope or objectives are identified in this section, and that 
subsequent amendments to the proposed legislation remain consistent with these stated objectives.  We 
would also recommend that more use is made of cross-references between pieces of legislation to 
minimise the possibility of overlaps and conflicts, as well as simplifying the process of keeping legislation 
up to date. 

We note the following specific instances of overlaps between pieces of legislation as examples of our 
concerns. 

a. MiFID II2 Article 9 and CRD IV3 Article 87.  Both deal with the governance of firms in scope 
including the vast majority of APCIMS members.  The specific articles duplicate requirements placed 
on members of the management body, for example, to be of “sufficiently good repute and possess 
sufficient knowledge, skills and experience to perform their duties” and to “commit sufficient time 
to perform their functions” in the investment firm (MiFID II) or credit institution (CRD IV).  They 
also duplicate the requirement that members of the management body should “act with honesty, 
integrity and independence of mind to effectively challenge the decisions of the senior 
management”, although CRD IV adds that members of the management body should also 
“effectively assess” these decisions.  These sorts of differences in wording could well lead to firms 
implementing different processes and procedures to meet the requirements, for example in the area 
of record-keeping, and adding to the cost they pass on to the consumer in so doing. 

b. MiFID II Article 9 and CRD IV Article 87.  These articles also place limits on the number of 
directorships a member of the management body can hold at the same time, although these limits 
are currently inconsistent: under MiFID II, a member of the management body can hold one 
executive directorship with three non-executive directorships, or five non-executive directorships, 
but under CRD IV a member of the management body can hold one executive directorship with 
two non-executive directorships or four non-executive directorships. 

c. MiFID II Article 9 and CRD IV Article 86.  These articles deal with the establishment of a nomination 
committee for certain firms depending on their size, internal organisation and the nature, scope and 
complexity of their activities.  Both specify that the nomination committee should be composed of 
members of the management body; CRD IV also specifies that these individuals should “not 
perform any executive function in the institution concerned”.  Further, both specify that the 
management body of an investment firm should define and oversee implementation of governance 
arrangements that ensure effective and prudent management of an organisation; CRD IV adds that 

                                                           
2  The proposed Directive on markets in financial instruments repealing Directive 2004/39/EC, Presidency 

compromise text dated 21 May 2013. 

3  The proposed Directive on the access to the activity of credit institutions and the prudential supervision of credit 
institutions and investment firms and amending Directive 2002/87/EC, Presidency compromise text dated 26 
March 2013. 
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this includes “the segregation of duties in the organisation and the prevention of conflicts of 
interest”. 

d. MiFID I4 Article 19(3) and PRIPs5 Article 9(2)(f).  MiFID I requires investment firms to provide 
“appropriate information” to clients or potential clients about, amongst other things, the investment 
firm and its services, and costs and associated charges.  The PRIPs/KIDs proposal also covers the 
provision of information about the costs charged by investment firms, either within the KID itself 
or within a separate annex.  To prevent confusion and overlap, we recommend that the PRIPs 
proposal cross-refers to the relevant MiFID I requirements laying out the information that 
investment firms must provide to clients and potential clients. 

e. AIFMD6 Article 13, CRD IV Article 90 and UCITS V7 Article 1(1).  These various pieces of current 
and proposed legislation each cover the area of remuneration of certain individuals in firms within 
scope.  Some firms may be subject to more than one of these pieces of legislation, for example, 
investment firms offering advice to clients as well as managing UCITS or non-UCITS funds would 
be in scope of CRD IV as well as UCITS V and/or AIFMD.  In this case, firms would have to 
implement requirements from each of these different texts, with CRD IV going further than other 
proposals and introducing a cap on variable remuneration for investment firms and credit 
institutions. 

 

2.  Are there specific areas of EU financial services legislation in which activities/products/ 
services which have an equivalent use or effect but a different form are regulated differently or 
not regulated at all?  If so, please provide references to the relevant legislation and explain the 
nature of the difference, who is affected and the impact. 

There are indeed cases where equivalent activities, products or services which have a different form are 
regulated differently.  These cases could lead to retail investor confusion when they receive different 
services or information for products that they view as having equivalent use. 

We note specific instances below. 

a. UCITS IV8 and PRIPs.  These include articles laying out the content of the key investor information 
document (KIID) for UCITS products and the key information document (KID) for packaged retail 
investment products (PRIPs).  However, although we appreciate that it might not be possible to 
make these documents identical, it appears that there has been little recognition of experiences with 
the existing UCITS KIID in designing the PRIPs KID.  As a result, when retail investors gather 
information about different funds products, they may find it more difficult to compare UCITS funds 
with non-UCITS products.  Furthermore, product manufacturers may have additional costs in 
producing different styles of document, and firms advising on investments may find it more time-
consuming to explain the different document to retail investors.  Ultimately, the retail investor will 
bear any additional costs arising from these differences and will be the person most confused by 
them, even though the original intent was to clarify the situation for him/her. 

b. Prospectus Directive9, UCITS IV and PRIPs.  We are aware of potentially conflicting liabilities attached 
to the summary prospectus and the new PRIPs KID should the scope of the PRIPs/KIDs proposal 
include equities and bonds.  We note that the existing UCITS KIID currently does not carry the 

                                                           
4  Directive 2004/39/EC. 

5  The proposed Regulation on a new Key Information Document for investment products, European Commission 
proposal dated 3 July 2012 and subsequent MEP amendments. 

6  Directive 2011/61/EC. 

7  The proposed Directive on the coordination of laws, regulations and administrative provisions relating to 
undertakings for collective investment in transferable securities (UCITS) as regards depositary functions, 
remuneration policies and sanctions, European Commission proposal dated 3 July 2012. 

8  Directive 2009/65/EC. 

9  Directive 2003/71/EC. 
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same degree of liability as the summary prospectus, leading to potential differences in legislation 
covering UCITS funds and non-UCITS PRIPs.  Such differences could no doubt lead to retail 
investors failing to fully appreciate the legal status of different documents provided to them by 
investment firms. 

 

3.  Do you consider that the way EU financial services legislation has been transposed or 
implemented has given rise to overlaps or incoherence? If so, please explain the issue and where 
it has arisen, giving specific examples of EU financial services legislation where applicable. 

We note below examples of where the manner of implementing EU financial services legislation has led 
to incoherence. 

a. Implementation of ESMA guidelines.  Generally, ESMA does not publish the written acknowledgement 
from Member State Competent Authorities that explains how guidelines are implemented in that 
Member State.  This makes it impossible for firms to be confident that complying with national rules 
and guidance means that they are also complying with ESMA guidelines, and thus leads to confusion 
for firms. 

b. Gold-plating.  Article 4 of MiFID I allows Member States to gold-plate that Directive’s requirements 
which may, in turn, limit the extent to which the EU can create a level playing field and single market 
for financial services.  Although we support the ability for individual Member States to go beyond 
the requirements of Directives, we believe that the ability to gold-plate EU legislation should only be 
used under exceptional circumstances and that the relevant Member State should have to provide 
compelling evidence that gold-plating is indeed necessary in any particular case.  Incoherence may 
arise when gold-plating is used to enforce distinctions between markets for ‘technical’ reasons rather 
than in order to respect the social and cultural differences between Member States. 

c. Inappropriate extensions to the scope of legislation.  There are numerous examples of where current or 
proposed legislation designed to cater for one set of circumstances has been inappropriately 
extended to other circumstances.  This includes: 

 the proposed extension of the PRIPs legislation to non-packaged products; 

 the inclusion of small investment firms in CRD IV without fully understanding the different 
sizes or structures (e.g. Trusts, LLPs); and 

 applying legislation designed for wholesale markets to retail markets, e.g. MiFIR10 Article 28a, 
would force all retail transactions in equity through a clearing house even though in the UK, 
one of the EU’s largest retail equity markets, the Retail Service Provider model which handles 
94% of UK retail equity deals, goes straight to settlement and does not require clearing or 
netting, and has been very successful to retail consumer benefit. 

Each of these cases leads not only to significant and potentially adverse impacts on market 
structures, but also leads to incoherence due to the differences between various products, firms or 
markets. The third example in particular is completely unnecessary. Such incoherence eventually 
impacts the end consumer, who has to pay the financial costs associated with it. 

d. Unclear reporting lines.  Reporting lines for firms are not always clear: do they report to national 
competent authorities, the three European Supervisory Authorities (ESAs), or do they effectively 
report to both?  We recommend clarity in this area. 

 

                                                           
10 The proposed Regulation on markets in financial instruments and amending Regulation [EMIR] on OTC 

derivatives, central counterparties and trade repositories, Presidency compromise text dated 15 April 2013. 
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4.  How has the sequence in which EU financial services legislation been developed impacted 
your organisation? Please identify the relevant legislation and, where applicable, specific 
provisions and explain the nature of the impact. 

One outcome of the way in which EU financial services legislation has been developed is the need for 
firms to implement constant changes to their systems as a result of the incoherent sequencing of 
legislative changes.  This often means firms have to make changes to suit one requirement only to find 
that another requirement – either building on or replacing the first – means more system changes are 
needed within a short period of time, with the associated costs.  These costs are invariably passed to the 
end consumer and could result in the cost of financial advice being too expensive for a broad range of 
retail investors. 

One particular example is in the context of best execution requirements, as laid out in MiFID I, Article 
21, requiring investment firms “to take all reasonable steps to obtain, when executing orders, the best 
possible result for their clients taking into account price, costs, speed, likelihood of execution and 
settlement, size, nature or any other consideration relevant to the execution of the order”.  MiFID II 
proposes including a requirement on investment firms executing client orders “to summarise and make 
public on an annual basis, for each class of financial instruments, the top five execution venues where 
they executed client orders in the preceding year”.  Should this remain unchanged, it will mean potentially 
expensive system changes for small investment firms, even if they execute only minimal numbers of client 
orders outwith one venue. 

Alongside MiFID II, the PRIPs legislation may also unintentionally alter best execution requirements if 
proposed amendments to include equities and bonds within scope are kept, especially if retail investors 
have to sign that the KID has been taken into account before a trade can be executed.  These will lead to 
further system changes, and further costs. 

 

5.  Are there areas of EU financial services where the difference between forms of regulation 
(non-binding Code of Conduct or Recommendation to Member States vs legislative proposals) 
has affected your activities? 

Firms are often confused by non-binding guidance produced by the European Supervisory Authorities 
(ESAs) and its relationship with regulatory rules.  This is exacerbated when national Competent 
Authorities publish these guidelines on their websites without further comment or explanation as a means 
of implementing them without additional interpretation. We recommend that the European Commission 
offers clarification of the status of non-binding guidance rather than introducing further legislation in this 
area. 

 

6.  How do you think the coherence of EU financial services legislation could be further 
improved? 

a. Unified, legally binding code of financial services law.  We believe that any attempt to introduce a unified, 
legally binding code of financial services law must take into account the differences that exist 
between different types of financial markets, such as the differences between retail and wholesale 
markets or cultural differences between Member States.  Indeed, it is a welcome feature of the EU 
that it is divided into distinct social, cultural and linguistic areas and that European institutions 
respect such differences.  These differences must also be reflected in how EU financial services 
legislation is framed.  For example, retail financial services are mainly national in offering rather than 
EU-wide and there is currently little retail use of cross-border financial professional services due to 
differences in language, culture and tax law.  Attempting to put in place identical rules and laws, 
rather than common experiences of the retail service offering, is likely to cause incoherence rather 
than minimise it; unified “one size fits all” legislation always has limitations and can be disastrous, 
especially for retail sectors where the retail consumer must pay for legislative and regulatory 
mistakes.  All of this points to the use of Directives for retail markets legislation, rather than 
Regulations, to properly address the balance of convergence and subsidiarity and allow different 
local cultures to flourish. 
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b. Review clauses.  APCIMS is supportive of a framework for legislative reviews, or review clauses 
included in initial pieces of legislation which link to the reviews of other related legislation.  For 
example, review clauses included in CRD IV would analyse how the legislation has operated for 
investment firms and could lead to a more targeted and coherent capital adequacy regime for them, 
and a review of the PRIPs proposals could consider extending the regime to non-packaged products 
after undertaking a proper review of the costs and benefits of doing so. 

c. Different arrangements within the EU institutions for the handling of legislative proposals.  Although the 
European Commission has to undertake cost-benefit analyses before issuing proposals for new 
legislation, we are concerned that these are not required for amendments proposed by either the 
European Parliament or the Council.  Some of these amendments can drastically change the scope 
of legislation; for example, amendments put forward by MEPs in the context of the PRIPs 
legislation could see the scope greatly increased to include non-packaged products without proper 
analysis of the impact.  Such amendments often make proposed legislation less coherent.  We 
recommend that amendments to the scope or objective of legislation should not be allowed without 
a full cost-benefit analysis being undertaken. 

d. Other suggestions.  Coherence could be improved by aiding stakeholder understanding of proposed 
legislation.  The proposed Payment Accounts Directive11 provides a summary of each article of the 
Directive, which is helpful in getting an overview of the proposals, and does this to good effect.  We 
recommend that this is done more widely. 

We also note that some pieces of legislation can be too wide in scope, either from the outset – e.g., 
MiFID covers both retail and wholesale markets – or as a result of amendments made throughout the 
process by the European Parliament and the Council – e.g., amendments to the scope of the PRIPs 
proposal.  There is a tendency for the European Parliament to use the amendment process as a ‘catch-all’ 
outside the original scope and objectives of the proposed legislation, often leading to unwieldy proposals 
that struggle to get passed into law, as well as increasing the risk of incoherence.  We recommend the 
following: 

 that smaller, more targeted and more rapidly agreed pieces of legislation are used, thus making it 
easier for proposals to be accepted across EU institutions and Member States; 

 that a European Parliamentary legal team is established to oversee legislative proposals and 
analyse how these interact with existing and other proposed legislation, in order to improve the 
coherence of legislation as a whole; and 

 that the scope of proposals is carefully reviewed so that proposals for legislation in one market 
are not automatically applied to other markets. 

 

7.  What practical steps could be taken to better ensure coherence between delegated acts and 
technical standards and the underlying "Level 1" text? 

Given the complexity and complicated political and economic arrangements that need to be dealt with 
across the EU, it is important to have a flexible, articulated structure that allows for careful assessment 
and understanding of what is required to implement “Level 1” text in specific markets.  We are therefore 
opposed to excessive control and coherence of delegated acts being exerted by the European Parliament, 
and believe that it is important to encourage a full public debate at the level of the ESAs.  This could 
prevent the “Level 1” text and associated delegated acts and technical standards from being too remote 
from the relevant financial markets being supervised. 

 

                                                           
11  The proposed Directive on the comparability of fees related to payment accounts, payment account switching 

and access to payment accounts with basic features, European Commission proposal dated 8 May 2013. 
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8.  Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation? 

In the context of retail markets, we recommend that the European Commission considers introducing a 
single Retail Investment Services Directive that would take into account the various provisions included 
in MiFID I, MiFID II, MiFIR, PRIPs/KIDs, IMD etc. This could set out the obligations of firms to retail 
clients with a clear statement of the powers delegated to ESMA and local Competent Authorities and 
provide coherence across a range of investments offered to retail clients, without being influenced by the 
requirements placed on wholesale financial markets. 

 

9.  Do you consider that the EU legislative process allows the active participation of all 
stakeholders in relation to financial services legislation?  What, if any, suggestions do you have 
for how stakeholder participation could be enhanced? 

APCIMS has found that it is not always possible to engage effectively with Rapporteurs for EU financial 
services legislative proposals.  Firstly, we have found it difficult to get Rapporteurs and shadow 
Rapporteurs to meet with us and have, in some cases, had requests for meetings repeatedly turned down.  
Secondly, Rapporteurs do not always have financial services expertise, so that the wider implications of 
proposals may not be fully understood.  More generally, there seems to be little understanding of market 
operations in different countries, especially the range of market structures used in the UK.  These factors 
result in proposals that seem to be heavily influenced by the way in which markets operate in the Member 
State of the Rapporteur, and Rapporteurs subsequently being unresponsive to views from organisation in 
other Member States.  This means that it is even more important that the experience of representative 
bodies such as APCIMS is taken into account in discussions.  We believe that the European Parliament 
should consider how it can become more accessible and accountable to the full range of stakeholders 
across all Member States to aid stakeholders’ active participation in relation to financial services 
legislation. 

We note in particular the example of the Rapporteur for the MiFID II and MiFIR proposals developing 
his understanding of the impact of proposed legislation via a questionnaire for stakeholders to express 
their views on different proposals.  We believe that this was particularly helpful in gaining input from 
across a range of stakeholders and generated useful feedback for further consideration.  We would 
recommend that this approach is considered more widely. 

 

10.  Do you consider that EU legislators give the same degree of consideration to all business 
models in the EU financial sector? Please explain your answer and state any suggestions you 
have for ensuring appropriate consideration of different business models in the development of 
EU financial services legislation. 

We have concerns that there is a lack of sensitivity to different market structures, in particular in relation 
to retail markets, where the UK models are often not taken into account.  In the UK, agency law provides 
a model whereby the intermediary acts as agent “on behalf of the client” without taking a principal 
position in on-market transactions, and there is no clearing requirement in the overwhelming majority of 
these transactions.  This specific model is not replicated in other Member States, but offers real benefits 
to retail investors who are protected from the vagaries of the wholesale markets.  In the context of 
MiFIR, for example, European Parliament proposals to force retail trades through clearing (“Article 28a”) 
would render the UK model unworkable and destroy the beneficial retail/wholesale separation. 

Further, execution-only services are largely ignored by EU policy-makers but are used by a large 
proportion of retail clients and should be allowed to flourish, albeit with appropriate protections for 
clients such as an EU-wide ban on cold-calling for sales of investments and savings products, and 
appropriate suitability checks as laid out in MiFID.  There is no evidence that, under such circumstances, 
execution-only services lead to consumer detriment and without this evidence, execution-only services 
should not be ignored. 
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