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General comment 

” Generally the regulation of pension and insurance firms in connection with the regulation of credit 

institutions give unintended consequences. An example is Solvency II where pension and insurance 

firms are given incentives to invest in short term instruments while credit institutions will have 

incentives to issue long term instruments to fulfill the liquidity requirement in the Capital Require-

ments Regulation (CRR). It makes it more difficult for European banks and mortgage lenders to 

comply with the new liquidity rules. 

 

 

Answer to questions 

 

1. Are there specific areas of EU financial services legislation which contain overlapping require-

ments?  If so, please provide references to the relevant legislation and explain the nature of the 

overlap, who is affected and the impact. 

Answer: 

Recent years’ increase of information requirements for investment products for the purpose of investor 

protection has undoubtedly raised the risk of legislators introducing overlapping legislative require-



D56016 

 
2 

 

ments.   

One example is the Prospectus directive (2010/73/EU) and the proposal for a Regulation on key infor-

mation documents for packaged retail investment products (PRIPs), (2012/0169 (COD) currently being 

negotiated in the Council and the European Parliament. Both proposals contain requirements - in dif-

ferent formats - to provide key information to investors on cost and risk profile of the product as well as 

a number of other product characteristics. Even though the scope of the two sets of legislation is not 

entirely the same, it appears that there will be an overlap on the investments products concerned. The 

Prospectus directive covers shares and bonds offered to retail investors on a regulated market. The 

Economic Committee has during its deliberations on the PRIPs proposed an extension of the scope of 

the regulation to cover basically all investments products (with exemptions for some pensions 

schemes). Since the PRIPs proposal specifically mentions that the Prospectus directive continue to 

apply in addition to the PRIPs regulation the overlap is implied.  

By introducing such overlapping information requirements legislators are imposing further administra-

tive costs to the financial sector that are disproportionate to the benefits to the investors. This goes 

clearly against the European Union's declared policy to reduce administrative burdens for business. 

We therefore strongly encourage the EU legislators to keep this objective in mind and exercise disci-

pline to avoid unproductive overlaps when adopting new legislation.  

 

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not regu-

lated at all? If so, please provide references to the relevant legislation and explain the nature of 

the difference, who is affected and the impact. 

Answer: 

We have seen examples of unsuitable interaction between different draft EU rules. The final rules have 

not yet been determined, but we will point out some possible inconveniences that we have seen. Such 

discrepancies may be avoided or minimized. It concerns the treatment of covered bonds in CRR and 

Solvency II. For this we address three issues: 

i. Financial Transaction Tax 

A FTT of at least 0.1% on bond transactions is likely to affect bond sales in the markets affect-

ed. The FTT will have a direct, adverse impact on liquidity and pricing in the European bond 

market.  

An adverse liquidity effect contrasts with the new EU liquidity rules of the Capital Requirements 

Regulation (CRR), which are a response to the financial crisis. For instance, EU banks and 

mortgage lenders must have sufficient liquidity buffers to make them resilient to market turmoil. 

The short-term buffer (30-day rule) will have to be met with liquid or highly liquid bonds. 
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Because of the adverse liquidity effect, a FTT on bond transactions may thus render it more dif-

ficult for European banks and mortgage lenders to comply with the new liquidity requirements, 

and liquidity management in general will become more difficult. This is hardly the aim of the 

new regulation and should be avoided by adjusting the proposal. 

ii. Linking credit ratings to credit quality steps in CRD and Solvency II 

In the Commission’s consultations document from 2011 on the Level 2 implementing measures 

on Solvency II a linking of credit ratings to credit quality steps was proposed. The proposed 

structure contained seven credit quality steps. EIOPA would be mapping credit ratings to credit 

quality steps. 

The use of credit quality steps was already introduced in 2006 by the Capital Requirements Di-

rective (CRD) governing credit institutions. The CRD applies six credit quality steps. National 

supervisory authorities determine which credit ratings are mapped to the individual credit quality 

steps. In the long term, EBA may become in charge of this process. 

If rating-based credit quality steps are used in Solvency II, their use should be consistent with 

that of the CRD. That applies to both the number of credit quality steps, the mapping of credit 

ratings and the related capital requirements. Otherwise, the same securities will be treated very 

differently under the two regulatory frameworks. 

iii. Dependence on third-party credit ratings 

General any high dependence on third-party credit ratings and the sensitivity to rating changes 

are inappropriate. The regulatory framework should not contain pro-cyclical elements such as 

the use of credit ratings. Basically, the rules should be designed to ensure maximum stability 

and should therefore not be based on credit ratings, 

3. Do you consider that the way EU financial services legislation has been transposed or imple-

mented has given rise to overlaps or incoherence? If so, please explain the issue and where it 

has arisen, giving specific examples of EU financial services legislation where applicable. 

Answer:  

The FINREP and COREP reporting is a clear example of overlapping requirements for the institutions, 

since a lot of the components are more or less the same. Further, the Danish FSA still maintain a re-

quirement of reporting with the same content as the FINREP – however in a different format, thus leav-

ing the institutions to do – not only double reporting – but also double work. 

4. How has the sequence in which EU financial services legislation has been developed impacted 

your organisation? Please identify the relevant legislation and, where applicable, specific provi-

sions and explain the nature of the impact. 
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Answer:  

The more frequent use of regulations has adversely affected the institutions' access to helpful dialogue 

with the national competent authorities (the "NCA"). The NCA is more often than not, unable to help 

with the interpretation of new legislative proposals, as they will have to consult with the ESA before 

answering questions from the institutions. As a natural consequence of that, the response-time is pro-

longed, which is often problematic, given the sometimes short time between the final text is adopted 

and the implementation. 

An horrific example of that type of implementation is the short selling regulation, where an abundance 

of questions and issues where still outstanding the day the regulation came into force. 

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 

affected your activities? 

Answer:  

Yes, the above (answer 4) mentioned situation – the NCA, not being able to help with interpretation – is 

that the Code of Conduct and Recommendations more or less have the same impact as legislation in 

the member states, since the NCAs do not have any real power to interpret the content of the CoC, 

recommendation, regulation etc., hence leaving the institutions to bear the risk of proper implementa-

tion themselves without guidance from the NCA. 

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the co-

herence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of legisla-

tion which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

d) other suggestions?  

Answer: 

The use of review clauses could be a possible way to improve the coherence of future EU financial 

services legislation. In continuation hereof, it would be prudent to review initial legislation, before "more 

of the same" legislation is applied – e.g. by expanding the scope. The MiFID is an example of this – no 

impact assesment have been made before the scope is proposed to be expanded in MiFID2. 

 

The European mortgage markets are heterogeneous and in such a way that a unified, legally binding 

code of financial services law will not fit all. Fitting a “one size fits all” solution for all European Union 
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member states will inevitably affect local business models that performed well during the crisis. 

7 What practical steps could be taken to better ensure coherence between delegated acts and 

technical standards and the underlying "Level 1" text? 

Answer: 

We will suggest to minimize the use of delegated acts and the technical standards. Furthermore it is 

important not to push unsolved problems from level 1 to delegated acts.  

When using delegated acts and technical standards it is important to give the stakeholders the neces-

sary time period for comments to the drafts. 

8 Which area or specific change would you identify as the highest priority for the 2014-2019 man-

date in terms of improving the coherence of EU legislation? 

Answer: 

Financial Services as an area. The combined effect of the post-crises wave of legislation is unknown, 

and not all legislation is yet in place neither at level one nor from the ESA's. The effect on net lending - 

and the interest rates - should be carefully monitored to ensure that it is indeed rightly calibrated. 

Secondly trans-atlantik implementation of Basel III should be closely watched. If the US is lagging to far 

behind in implementing Basel III Europe should reconsider its legislative approach. 

Thirdly covered bonds as a means of providing financing for housing and buildings for business should 

be studied in order to ensure that models that proved financially stable during the crisis are given due 

recognition in future legislative proposals. 

Forthly the differences between securitizations and classical covered bonds issuance should be stud-

ied in order to achieve a definition of the respective models of financing in order to be able to separate 

them in taking into account their respective strengths and weaknesses, thereby avoiding confusion by 

financial engineering making mutations thereof to the detriment of investor understanding and confi-

dence. 

9 Do you consider that the EU legislative process allows the active participation of all stakehold-

ers in relation to financial services legislation? What, if any, suggestions do you have for how 

stakeholder participation could be enhanced? 

Answer: 

The European Parliament in our opinion is very open to cooperation with civil society, and should serve 

as a model for cooperation. So should also DG Markt of the European Commission as it is in our opin-

ion open to qualitative contributions and we can only appreciate the stakeholder participation initiatives 

taken by DG Markt.  

The ESA's on the other hand, in our view, has not quite transformed from their prior existence of 

cooperations between national FSA's. They should adapt to the same standards of openness and co-

operation - based on qualitative input - as the European Parliament. We do though think that this might 
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be due to time-restraints - or bluntly, that they are understaffed given the number of tasks they have 

now been asked to perform. 

10. Do you consider that EU legislators give the same degree of consideration to all business models 

in the EU financial sector? Please explain your answer and state any suggestions you have for 

ensuring appropriate consideration of different business models in the development of EU financial 

services legislation. 

Answer: 

In the development of EU financial services legislation it is important to pay attention to well-functioning 

business models. The Danish mortgage model is an example of a local business model that continued 

to function throughout the financial crisis without any government support. 

In Denmark, funding of mortgage loans is based solely on issuance of covered bonds by specialized 

mortgage banks. As a pass through system, all payments on the loans are directly passed through to 

bondholders. The system is based on a principle of matching, ensuring that all loans are matched with 

similar bonds. The loan type, repayment profile, term and currency thus determine which bonds the 

mortgage bank will sell. 

The matchfunding of loans means the borrower has the unique possibility to prepay the loan. The bor-

rower may choose either to buy the bonds in the market and surrender them to the mortgage bank, or 

– in the event of callable bonds – to prepay at par (or another, pre-determined price). The access to 

prepayment allows the borrower to plan his debt and financial risk. The borrower may adjust his finan-

cial situation in relation to both the actual and the anticipated development in interest rates, just as he 

may plan for situations such as e.g. social events that could affect his financial position.  

It is our experience that the different business models, including the Danish Mortgage model is not suf-

ficiently taken into consideration when adopting new financial services legislation. In particular, the 

Commissions intentions to introduce a single rule book concept for all credit institutions based on rec-

ommendations from Basel for big, international banks will affect negatively well-functioning business 

models. We will therefore urge EU legislators to consider a different approach to financial legislation 

and allow specialized institutions, such as the Danish Mortgage banks, to continue doing what they do 

what they are best at.  

 

 

 

Kinds regards, 

 

 

Jens Valdemar Krenchel  


