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enhancing the coherence of EU financial services legislation 

 
IDENTITY OF THE CONTRIBUTOR 

 

Name of organisation: Bank of England 

Name of contact point for response: Alex Stringer  

Contact details: alex.stringer@bankofengland.co.uk  

Main activity of organisation: Central banking, systemic oversight, supervision of financial market 

infrastructure and prudential regulation of deposit takers, designated investment firms and insurers. 

 
 

 

About the Bank of England  

 

The Bank of England (the Bank) is the central bank of the United Kingdom. The financial 

crisis demonstrated the need for a new approach to financial regulation, and major changes to 

the UK’s framework of financial regulation came into force in April 2013.  

 

The Financial Services Act 2012 established an independent Financial Policy Committee 

(FPC) to tackle systemic risk and the resilience of the financial system, created a new 

prudential regulator within the Bank, and created new responsibilities for the supervision of 

financial market infrastructure providers. The Bank is also the bank resolution authority for 

the UK. 

 

The Prudential Regulation Authority (PRA), an operationally independent subsidiary of the 

Bank, is the UK prudential regulator for deposit-takers (banks, building societies and credit 

unions), insurers and designated investment firms
1
. The PRA took over its statutory 

responsibilities from the Financial Services Authority (FSA) on 1 April 2013.  

 

The PRA has two statutory objectives: to promote the safety and soundness of the firms it is 

responsible for and, specifically for insurers, to contribute to the securing of an appropriate 

degree of protection for policyholders. In carrying out its tasks it contributes to the Bank’s 

core purpose of protecting and enhancing the stability of the UK financial system. The PRA’s 

approach to the supervision of banks and insurers is set out in more detail in its approach 

documents
2
. 

 

  

                                                 
1
 Most investment firms are prudentially regulated by the Financial Conduct Authority. However, the PRA 

regulates a small number whose failure or distress could present significant risks to the stability of the financial 

system. 
2
 http://www.bankofengland.co.uk/publications/Documents/praapproach/bankingappr1304.pdf  

http://www.bankofengland.co.uk/publications/Documents/praapproach/insuranceappr1304.pdf  

mailto:alex.stringer@bankofengland.co.uk
http://www.bankofengland.co.uk/publications/Documents/praapproach/bankingappr1304.pdf
http://www.bankofengland.co.uk/publications/Documents/praapproach/insuranceappr1304.pdf


Our response 

 

We welcome the opportunity to respond to this consultation. For the EU to improve the 

coherence of financial services legislation, it is essential to make changes to the way in which 

policy is developed. Our response is therefore structured around the policy process, in 

substance concentrating on question 6 on ways to improve the coherence of legislation. But 

the response also draws links to other questions asked in the consultation.  

 

 

Policy initiation – problem definition (Question 2) 

 

At the initiation stage of a new policy the European Commission should clearly define the 

problem that the initiative is seeking to address, and carry out thorough analysis to support 

the problem definition. Such an approach helps ensure that legislative initiatives tackle the 

fundamental causes of a problem instead of being targeted on legal form or reactive to 

specific events. Different legal structures should not lead to differences in treatment unless 

those legal differences are relevant to the problem being addressed. 

 

Examples:  

 Amendments brought in under CRD II, CRD III and CRD IV have addressed 

weaknesses in the regulatory treatment of securitisations revealed during the financial 

crisis. However, only limited action has been taken to address the potential for 

problems in the treatment of covered bonds, which are subject to some of the same 

risks. 

 

 

Policy initiation – objectives  

 

Strengthening the internal market in financial services is a high priority, to enhance long run 

growth in the EU.  Financial stability is an equally high priority. Each is an intermediate 

objective:  each advances the fundamental economic and social objectives of the Treaty. An 

effective single market in financial services requires those services to be provided without 

interruption.  Member States that take action to safeguard financial stability do not, therefore, 

undermine the internal market; by contributing to continuous provision of services, they 

strengthen it. Discrimination against the firms of another Member State is incompatible with 

the Treaty and it is right that action is taken by EU authorities to prevent such discrimination. 

But authorities must retain flexibility to address genuine risks to financial stability and to 

depositors and policy holders.  

  

Example: 

 As the European Supervisory Authorities (ESAs) develop Level 3 guidelines and 

single supervisory handbooks they must enhance the coherence of the EU approach to 

supervision in a way that improves the quality of supervisory outcomes. The ESAs 

should support convergence whilst recognising that competent authorities require 

sufficient flexibility to exercise supervisory judgement and supervise effectively. This 

could include sharing good practices, guidelines and explanatory text. 

 

  



Implementation of internationally agreed standards 

 

Financial markets are highly integrated globally, and many of the problems that prudential 

regulation seeks to address are global. Where the EU has agreed an approach with our 

international partners, faithfully implementation of such standards is important, both to 

minimise global arbitrage and to prevent a general levelling-down of the global regime.  

 

Example:  

 The Basel III agreement on bank capital includes a requirement that banks’ significant 

investments in insurers, above a specified threshold, be deducted from their regulatory 

capital. This is intended to avoid double counting of capital between insurers and 

banks. Alternative treatments are permitted, where they are at least as prudent as 

deduction. CRD IV permits Member States to allow an alternative treatment to 

deduction, but does not require that alternative to be as prudent. 

 

 

Impact assessment (Question 1) 

 

Once a problem has been clearly defined and options to address it identified, a thorough 

impact assessment should be undertaken. The Bank welcomes the improvements over time in 

the Commission’s approach to impact assessment, but more thorough exploration of options 

and greater assessment of the cumulative impact of reforms are required. An impact 

assessment should identify the range of parties affected, and should qualitatively assess the 

impacts upon them and the economy in aggregate. They should avoid spurious quantification, 

giving ranges to reflect uncertainty.  Assessments should consider the impact on the real 

economy in the long term. A cumulative approach should reduce the risk that unintended 

consequences are missed and that costs and benefits are assessed against an inappropriate 

baseline, by ignoring the impact of other recent reforms. The current approach of sector by 

sector assessment further risks double counting of benefits across proposals. The Impact 

Assessment Board could insist on Commission services producing holistic assessments.  

Amendments proposed by Parliament and Council should be similarly assessed before 

trialogue discussions start. This could help avoid unintended consequences. 

 

Examples:  

 IMF staff conducted an assessment of the “Possible Unintended Consequences of 

Basel III and Solvency II” in 2011.
3
 Such an assessment could usefully have been 

undertaken by the Commission before it published its proposals.  

 

 

Consultation (Question 9) 

Consultation can be an important part of the legislative process, helping to identify 

unintended consequences and understand the effects of the legislation. However, responses 

are often dominated by industry interests.  This can lead to unbalanced responses, as the 

direct costs of regulating fall mainly on firms, while the benefits accrue more broadly. There 

is no simple answer to this challenge, but it needs to be taken into account when consultation 

responses are analysed. Such responses should always state clearly the public policy interest 

involved, and how that can differ from private interests. 

                                                 
3
 http://www.imf.org/external/pubs/ft/wp/2011/wp11187.pdf 



Timing of implementation (Question 4) 

A natural consequence of extensive financial regulatory reform is the challenge and cost, for 

authorities and industry, of ensuring compliance. In order to ensure that both authorities and 

industry are able to effectively plan for costs associated with reform, implementation costs 

should not be placed on firms until the legislation is finalised and certain. This should aid 

implementation and ensure further costs are not ultimately imposed on consumers. The 

increased use of phased implementation can allow for development of regulation over time to 

reflect practical experience and give necessary time to embed changes.  

 

Examples:  

 Solvency II, and the on-going uncertainty in relation to Omnibus II, have resulted 

in a number of implementation delays, with associated severe cost implications.   

 

 

Clarity of mandates for level 2 delegations (Question 7) 

 

Level 2 delegations play a crucial role in financial services legislation from the EU. It is 

essential that such mandates are clear and unambiguously set out the scope of the delegation 

to Level 2. The number of mandates for draft technical standards and the deadlines for their 

delivery should take full account of the capacity of the ESAs to carry out the work, including 

taking the time needed to assess options and consult. In future it will be important to review 

the operation of technical standards in force, to ensure they are satisfying the intention of the 

legislator and avoiding unintended consequences.  It is also essential that the ESAs operate 

within those mandates. 

 

Examples: 

 Solvency II has been affected by the Lisbon Treaty and the creation of EIOPA, 

requiring a Directive (Omnibus II) to alter it. However, many of the Level 2 

delegations are complex and opaque, increasing uncertainty and risks to delivery 

of Solvency II.   

 

 

Ex-post assessment 

 

Reviews of policies after they have been introduces should be a key tool in improving the EU 

legislative framework. Currently, such reviews tend to focus on specific examples of 

regulatory failure. They do not assess whether the new policy achieved its objectives or 

whether the predicted impacts were realised. The reviews are specific to a piece of legislation 

and so do not give a view of the overall effectiveness of policy packages.   The coherence and 

effectiveness of EU legislation would be strengthened by comprehensive ex-post assessment 

of the legislative framework against its original objectives, and the identification of 

unintended consequences.  


