
Barclays response to the European Parliament Economic and Monetary Affairs Committee 
public consultation on enhancing the coherence of EU financial services legislation (the 
“Review”).

Barclays welcomes the opportunity to respond to the Review. We see the launching of the 
Review as evidence of recognition that the nearing of the end of the 2009-2014 mandates is 
a natural point to reflect on what has been achieved during the course of the mandate and
to seek to draw conclusions for the forthcoming legislative term.

We believe that much has been achieved since 2009. The banking system, thanks to 
successive reforms of the capital requirements framework, is now considerably more 
resilient. Important steps have also been taken to create a bank resolution framework in the 
EU and we look forward to its conclusion. 

Crucially, the swift initial steps taken in building a Banking Union have helped to restore a 
sense of trust that Europe is enacting the reforms necessary to maintain financial stability. 
We believe this to be a good illustration of the importance of prioritisation of reforms and 
how a focus on a few select reforms can disproportionately contribute to increased financial 
stability.  

The unprecedented pace and scale of legislative change in financial services area in recent 
years has, nevertheless, given rise to widespread concerns about the coherence of the 
legislative framework.

At a conceptual level, we see an inconsistency between the clear need to increase access to 
non-bank finance at a time when bank lending is constrained by the new prudential 
requirements and the impact of a number of pieces of legislation, either proposed or 
forthcoming. The most obvious example of such contradiction is the proposal for a financial 
transaction tax, which could have a dramatic impact on capital market activity. 

It is also our view that securitization has been regulated to such an extent that it is not 
practically utilized as a means for enabling financing in the real economy and that this has 
been a catalyst for the emergence of shadow banking. A sound system of securitizing 
lending/financing (even to SME’s) within the banking system so as to distribute financing 
burden to other investors is a safer way to gain transparency to this activity than 
encouraging financing outside the banking system.  

The EU urgently needs to address the issue of how to guarantee access to finance for its 
businesses – large, medium, and small – and to establish how to build a path to a more 
balanced bank and non-bank finance model. We welcome the European Commission 
consultation on Long-Term Financing of the Economy in this respect but feel that more 
needs to be done in the interim to preserve and encourage non-bank financing.

Inconsistency is also evident in the interaction between specific pieces of legislation. Our 
approach in the subsequent sections of our response to the Review is to highlight a limited 
number of specific examples where there are problems with coherence and the process 
issues that have contributed.



Credit Rating Agencies Regulation and the Capital Requirements Directive 

The introduction of the Credit Rating Agencies (CRA) Regulation imposed a restriction on 
banks use of ratings for regulatory purposes to those that are issued by CRAs regulated and 
supervised in the EU, and third country CRAs that are certified or issued by global rating 
agencies in third countries and endorsed. The process for endorsement was extremely 
challenging, with potentially material economic implications for the banking community, and 
gave rise to a number of issues:

 Inadequate signposting between and within the two pieces of relevant legislation. 
The CRA restricted use of ratings for ‘regulatory purposes’, but neither piece of 
legislation clearly articulated a definition.  Ratings are used in a number of ways in 
the Capital Requirements Directive (CRD), both as directly mandated as part of the 
calculation but also as inputs into internal models and for validation.  As the 
problem fell between the two pieces of legislation it took considerable time to 
obtain clarity on scope.  We therefore recommend that where legislation interacts, 
particular attention is paid to clarity of articulation of scope and of definitions more 
generally.

 Lack of clarity of ownership for the boundary where requirements are in one 
regulation but the implications fall in another. While there was clarity on the 
determination of endorsement status, it was not clear, given the time take to 
resolve the technical issues, how well the European Supervisory Authorities (ESAs), 
Commission and national supervisors were collaborating on the issue.  At various 
times during the process we were directed by one or other Authority to another to 
obtain resolution.  While we note the general duties on co-operation existing in the 
ESA legislation, we recommend that where legislation interacts, the Authorities 
responsible are explicitly mandated to work together, or that competencies are 
clearly articulated in the legislation so that there is clarity as to whom technical 
issues should be addressed.

 Underestimation of time required to implement requirements, particularly where 
third country jurisdictions are involved. In the case of rating endorsement, more 
time was needed for the European Securities Markets Authority (ESMA) to make 
determinations on whether the rules in  third country jurisdictions were as stringent 
as those in the EU and for the necessary co-operation agreements to be put in place.  
Determinations for some jurisdictions were only made available in April 2012, with 
the requirements coming into force at the end of May, leaving firms very little time 
to take mitigating actions if determinations had not been favourable.  And this 
timing issue arose despite ESMA fully exercising the discretion on the 
implementation timetable. We therefore recommend that before setting timetables 
for implementation, ESAs are required to set out a detailed plan of what steps need 
to be undertaken and how long they will take. Further, more consideration should be 
given to the transitional provisions for firms to take mitigating actions where the 
policy outcome is outside their control.  

 Inadequate impact assessments. While ESMA undertook a call for evidence in 
January 2011, it had a 10 day deadline, which fell within the year end reporting 
season.  The follow up consultation allowed more time for responses to be 
prepared, but a significant amount of time had already been lost.   A thorough 
Impact Assessment could have picked up the regulatory coherence point much 



earlier. We recommend that early impact assessments should be required and that 
these should explicitly explore the direct implications in changing the requirements in 
one piece of legislation where the effect is felt in another.

 Insufficient consideration of the process required for the end user to implement. For 
example, there was no requirement in the CRA regulation for the rating agencies to 
inform the ratings user community which ratings were likely to be impacted by the 
endorsement requirements in a systematic manner. As a large international 
institution, it was not possible for us to examine each rated position against the 
CRAs websites to determine the potential implications of endorsement.  The issue 
was raised with ESMA and they encouraged the CRAs to assist but had no power to 
require them to provide the data needed for implementation. We recommend that 
end users are explicitly engaged on process issues to help ensure that requirements 
are capable of being implemented.

European Market Infrastructure Regulation and the Capital Requirements Directive

EU banks are required to clear through Qualifying Central Clearing Counterparties (QCCPs), 
either authorised in the EU or a recognised third country. In addition to the specific technical 
issues associated with EMIR and QCCP determination processes, the capital requirements
under CRD are also impacted, as they are dependent on CCP status (Under EMIR a branch of 
an EU institution may not be a clearing member of a third country Non-Qualifying CCP.  A 
subsidiary would be permitted to clear with one, but there are significant accompanying 
capital requirement implications). The issues arising from this example are in many ways 
similar to those in the CRA/CRD case but some additional points include:

 Communication with third countries. In process terms, the communication on how 
EMIR affects third country CCP operators has not been clear. The onus seems to be 
on the third country CCP to know it needs to meet EU requirements if it wants to 
trade with EU counterparties. The industry has sought to educate third country CCPs 
on the requirements, but we recommend that the European public authorities 
review and seek to improve their communication practices with third countries.

 Overlapping tight timescales (on both EMIR and CRD). For recognition ESMA 
requires the Commission to have made a positive equivalence determination on the 
regulatory and supervisory arrangement in the relevant jurisdictions. Experience to 
date suggests that is can be a time consuming process. The Commission is also 
required to make equivalence determinations under the CRA Regulation and the 
current Commission work plan indicates that a subset of those jurisdictions with 
positive endorsement determinations from ESMA will be assessed later in 2013, i.e. 
over a year after the endorsement determination.   CCPs are required to apply for 
recognition by 15 September 2013 and ESMA has 180 working days to make a 
determination on the application (once it is determined that the application is 
complete).  As with implementation timing above, it is important that decisions that 
involve such processes are only made after a detailed plan has been reviewed.  

We would note that the issues with EMIR could foreshadow, for example, the MiFID/R third 
country regime for both non–EU venues and investment firms. It is important therefore that 
the implications of the EMIR experience are understood quickly and conclusions drawn.



Short Selling Regulation 

The Short Selling Regulation (SSR) is a good example of perceived inconsistency between the 
intention of negotiators at Level 1 and the implementation at Level 2. There are a number of 
concerns with the way the SSR has been elaborated, including:

 The Regulation entered into force before publication of ESMAs final guidelines on 
market making. The final guidelines published four months later differed 
significantly from the draft guidelines and from Level 1 legislation. In addition, the 
six month review was conducted before final guidelines went into effect meaning 
the review will not reflect true impact of this regulation on the markets. The 
significant change in regulation between L1, the draft guidelines and the final 
guidelines and the significant time gap gives rise to avoidable confusion in the 
markets.

 The narrow definition of market making used in ESMAs final guidelines for the 
purposes of the SSR regulation has been used in other regulation (Italian FTT) before 
acceptance by member state competent authorities.

There are also incompatibilities between the SSR and EMIR:

 The wording of the grandfathering clause (article 46.2) raises issues with 
compressions of sovereign CDS trades entered into before March 25, 2012. If the 
portfolio of trades is compressed, you could end up with a new uncovered sovereign 
CDS trade despite the risk position remaining unchanged. As the regulation refers to 
contracts, this is not allowed. This raises the issue of how industry can be expected 
to comply with the portfolio compression requirements under EMIR on sovereign 
CDS names.

Conclusions

Significant progress has been made in tackling the weaknesses in the financial system 
exposed since the outset of the financial crisis in 2007. We see the changing of the European 
political cycle as a natural point to reflect and learn from the experience gained in the four 
years of the current institutional mandates, and, however, and see the next 18-24 months as 
a real opportunity to deliver important improvements in policy formulation and processes.

We see prioritisation as central to the potential improvements. Prioritisation should ensure 
an increased emphasis on reforms that deliver growth to the European economy alongside 
conclusion of the key Banking Union files for delivering financial stability in Europe.  It is 
imperative that while the banking system is being stabilised and repaired that we don’t 
strangle market based mechanisms for provision of capital to the economy.

We would encourage the new Parliament and Commission to take time to properly analyse 
the cumulative effect of the legislative changes proposed and implemented to date. We 
would also encourage them to take into account the international dimension and to try to 
ensure that Europe is as consistent and competitive with other jurisdictions as possible.

As highlighted by our specific examples in this response, there is substantial room for 
improvements that would contribute to increased legislative coherence. Where possible, we 
have sought to provide recommendations for how we believe practice can be improved to 



promote coherence. As the financial sector is subjected to increasing levels of complex 
regulation, the potential for increased instances of regulatory inconsistency will increase 
unless lessons are drawn and changes are made to how the legislative process is conducted. 

We hope that this approach to the consultation response has been helpful and are happy to 
provide further input and detail as required. 


