
 

 

EUROPEAN PARLIAMENT 

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS 

- PUBLIC CONSULTATION - 
 

Questionnaire for the public consultation on  

enhancing the coherence of EU financial services legislation 
 

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 

any confidential material with your response. Please make sure you indicate the identity of the contributor.  

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: 

Position: 

Contact details: 

Organisations 

Name of organisation: British Bankers’ Association 

Name of contact point for response: Arjun Singh-Muchelle 

Contact details: Arjun.Singh-Muchelle@bba.org.uk (00 44 (0) 20 7216 8809) 

Main activity of organisation: The BBA represents over 170 banking members, which are 

headquartered in over 60 countries and have operations in more than 180 countries worldwide 

and are engaged in activities ranging widely across the financial spectrum from deposit taking 

and other more conventional forms of retail and commercial banking activities to products and 

services as diverse as trade and project finance, primary and secondary securities trading, 

insurance, investment banking and wealth management. 

 

These member banks collectively make up the world’s largest international banking centre. 

Registration ID in the Transparency register (where applicable): 5897733662-75 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the nature of 
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the overlap, who is affected and the impact.  

 We consider that it is of the utmost importance to ensure that definitions relating to practices regulated at 
EU-level are kept consistent, and to avoid overlapping and inconsistent/conflicting requirements so that 
industry can ensure that it is compliant with applicable rules.  

 Whilst jurisdictions are free to respond to perceived structural shortfalls, ensuring such proposals are 
internationally coherent is vital. 

 
This section is broken down by policy; however some key points are the following: 
 

 EMIR v CRD IV/R: There are various areas of incoherence between EMIR [Regulation (EU) No 648/2012 
of 4 July 2012] and CRDIV/R [COM (2011) 452 and COM (2011) 453]. A few of these are highlighted 
below: 
 
o Definition of a CCP: under EMIR, CCPs need to formally apply for authorisation to provide clearing 

services. EMIR equally applies to CCPs operating within the EU or in a third-country; the CRDIV/R 
text however, captures all CCPs authorised or recognised under EMIR as Qualifying CCPs (QCCPs) 
and deems all other CCPs as non-qualifying. Within this, there is a likely mis-alignment between non-
QCCPs (CRDIV/R) and third-country CCPs (EMIR). In addition, under CRDIV/R, any bank exposures 
to non-QCCPs will impact risk weights as under EMIR, third-country CCPs may have a limited 
appetite to make an application for authorisation. Where third-country CCPs do make a formal 
application for authorisation, the process itself may be time consuming. As such, under CRDIV/R, 
banks that interact with third-country CCPs may face adverse effects on their risk weights. 

o Collateral eligibility: EMIR covers collateral posted to a CCP providing high-level guidelines and 
requires CCPs to establish qualifying collateral criteria and adequate haircuts. CRDIV/R however, 
covers eligibility of collateral received from counterparties and capital requirements. As a result, there 
are differing collateral and haircuts being applied by each CCP. This incoherence will lead to 
additional system requirements and policies to manage the increased collateral 
complexity/concentration; will increase restrictions to re-hypothecation; and may make complex the 
management of eligible collateral lockups. 

o Default funds: EMIR requires CCPs to establish a pre-funded default fund to cover losses arising 
from default and exceeding losses covered by margin requirements. EMIR also requires that the 
minimum size of contributions to the fund is to be determined by the CCP. Under CRDIV/R, default 
funds are to carry capital calculated on several factors including the fund type (i.e. pooled or 
transaction ring-fenced, and size of contribution). Depending on the CCP’s contractual terms, initial 
margin funds, under CRDIV/R, may be included in the own funds calculation. The CRDIV/R requires 
any default fund established by a CCP to require clearing members to carry a significant capital 
requirement, whereas under EMIR, each CCP is allowed to have differing requirements and criteria. 
In addition, whilst CRDIV/R refers to EMIR default fund, it also separately includes unfunded 
‘contractual commitments’. 

 

 Data Protection Regulation v Anti-Money Laundering Directive(s): It is imperative to resolve the 
relationship between the proposed Data Protection Regulation and the 3

rd 
(and the proposed 4

th 
)   Anti-

Money Laundering Directive, to ensure data can be processed adequately to process and detect financial 
crime. Profiling is a method by which banks identify unusual financial transactions, which may not be 
congruent to the typical financial profile of a customer. This is requirements under the 3rd Anti-Money 
Laundering Directive. The draft Data Protection Regulation heavily restricts the ability of banks to conduct 
profiling of individuals’ data: profiling activities are essential in the fight against money laundering, 
terrorist financing and broader financial crime issues.  

 

 Product Tying: This covers the definition and description of tying across different legislative proposals 
currently undergoing co-decision (Ordinary Legislative Procedure) at EU level. These include provisions 
contained in the following legislative proposals: 

 
o Markets in Financial Instruments Directive II (‘MIFID II’): the draft text requires providers, prior to the 

sale of investment services as part of a package, to inform consumers whether the components of 
the package are available separately and advise them as to the costs and charges associated with 
each component [Article 24 (7)].  

o Directive on Credit Agreements Related to Relating to Residential Property: requires lenders, prior to 
the conclusion of a contract for the sale of ancillary services (which are compulsory in order to obtain 
the credit), to clearly state the obligation to enter into this contract in a clear and concise manner. 
[Article 8 (3)] 

o Insurance Mediation Directive II (‘IMD II’): IMD II places a general ban on tying practices. Tying is 



defined as the offering of one or more ancillary services with an insurance service or product in a 
package where the insurance service/product is not made available separately. [Article 2 (19), Article 
21] 

o Bank Accounts Directive: This refers to ‘packaged accounts’ (a common example of tied products) 
and requires that providers, prior to the sale of a payment account together with another service or 
product as part of a package, inform consumers whether the payment account is available separately 
and provide separate information on the costs and fees associated with each of the individual 
products / services offered (as part of the package). [Article 8 (1)] 

 

 Structural Change: Jurisdictions across the globe have taken differing approaches to enacting structural 
changes within the banking sector. Given the international nature of the banking system, such 
incoherence between the international structural reform proposals creates uncertainty for banks and may 
affect economic growth and employment. Appendix 1 highlights the differences between the three main 
international structural reform proposals. 

 

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not 

regulated at all?  If so, please provide references to the relevant legislation and explain the nature of 

the difference, who is affected and the impact. 

 
Differences in regulatory approach may be necessary depending on the product or services being regulated. 
Different products/services may have some similar features but may be used for different purposes or have other 
specific features that make them unique. 
 
For example, where the products and services being regulated are largely technical, a detailed approach may not 
be suitable at Level-I. In such instances, it may be more appropriate for Level-I text to be largely based on 
internationally-agreed principles whilst leaving technical work to the ESAs. 

 

3. Do you consider that the way EU financial services legislation has been transposed or implemented 

has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 

giving specific examples of EU financial services legislation where applicable. 

 
At times, the transposition of certain Directives/Regulations has given rise to incoherence. For example, the 
transposition of the Alternative Investment Funds Management Directive in the United Kingdom, with a particular 
reference to the interpretation of the marketing provisions, has given rise to incoherence; and that was also the 
case for certain aspects of the Short Selling Regulation (SSR). In addition, the market maker requirements were 
only published after finalisation of the SSR. During the interim period, it was unclear as to which activities would 
be covered by the exemptions and creates uncertainty in the market. 
 
A Single Market requires transparent and coherent implementation and supervision in order to ensure financial 
stability. Some solutions that would help stem any incoherence would be an increase in transparency in the 
transposition phase and increasing the level of guidance and technical details at Level-II. We are hopeful that the 
creation and implementation of a Single Rule Book and a Single Supervisory Handbook will help create 
consistency of interpretation and supervision across the Single Market as a whole. 

 

4. How has the sequence in which EU financial services legislation has been developed impacted your 

organisation? Please identify the relevant legislation and, where applicable, specific provisions and 

explain the nature of the impact. 

Given the international nature of the banking system; EU financial services decision-making must follow on from 
internationally-agreed principles at Basel/G20. This will ensure an internationally-level playing field.  With respect 
to individual measures it has been challenging to implement where key details of the measures are yet 
established and arguably requirements have been altered/tightened through level - II legislation and 
guidelines. Across measures, there are several examples of where it would have made more sense for initiatives 
to be implemented simultaneously or in a particular sequence; such as MIFID II and the review of MAR COM 



(2012) 421 and MAD COM (2012) 420 and the Bank Recovery & Resolution Directive [COM (2012) 280/3 and 
the recast of the Deposit Guarantee Scheme Directive. 
 

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 

affected your activities? 

The issue with industry Codes of Conduct is the lack of supervisory or regulatory endorsement. Were there to be 
supervisory or regulatory endorsement of industry Codes of Conduct, they would be a viable substitute for 
products-/services-based legislation.  
 
Guidelines for supervisors are not legally-binding but are principles and should therefore not incorporate new 
requirements. It is important to note that non-binding guidelines for supervisors affect bank activity. We believe 
that the use of non-binding (or “soft law”) rules is a tool that should not be abused.  Given that the market will 
generally need to follow them in any event as if they were legally binding rules, rule makers should only use them 
only when appropriate. 
 

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

d) other suggestions?  

 
We support all efforts at unified approaches that offer a simpler, uniform and more transparent regime; however 
we believe that a unified code for financial services law may not be realistic.  As such, we would caution against 
such a move where previous attempts at unified contract law or unified securities law have failed. 
 
6a. Review clauses included in initial pieces of legislation which link to the reviews of related legislation are 
important and help with ensuring the coherence of financial services legislation.  
 
6b. More information is needed on a unified, legally binding code of financial services law prior to responding. If 
however, such a code increases clarity and transparency, then this would be an avenue worth exploring. 
 
6c. There needs to be increased transparency within the EU Institutions for the handling of legislative proposals. 
For example, in the European Parliament, negotiations on compromise amendments must be made public, either 
through video transmission of the Shadow meetings or via minutes taken by the Secretariat. Moreover, 
negotiations within Council Working Groups must also be made public, either through video transmission or via 
minutes taken by the Secretariat. 
 
6d. The importance of Impact Assessments (“IAs”) cannot be overstated. Current COM proposals are written on a 
products-/services-basis, whereas the client experience of interacting with a firm is multi-faceted and is not 
constrained within a silo. IAs therefore, reflect this silo-based nature of COM proposals. In order to get a relevant 
IA analysis therefore, there is a need to investigate the impact of a proposed legislation on other aspects of 
financial activity that may not intuitively be related to the proposed legislation. Whilst the COM produces an IA for 
a legislative proposal at the outset, once the proposal has been through the EU decision-making process, it 
seldom reflects the original COM proposal. As a result, this nullifies the initial IA. It will be beneficial therefore, for 
a comprehensive IA to be conducted on the final proposal following deliberations but prior to formal adoption. 
 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 



standards and the underlying "Level 1" text? 

 

 ALLOW MORE TIME: Rushed legislation is rarely good legislation and (although it would be impossible 
to prove) drafting something unclear and incoherent probably results in more work in the long run on 
lengthy Q&A sessions and further guidance.. 

 Level 1 should be specific enough to set clear parameters for the Level 2 technical standards – if 
agreement cannot be reached on level 1 on an important issue then it may be an abuse of process to 
avoid resolving it and leaving it to be dealt with at level 2.  Level 2 should contain a complete set of 
technical standards and not leave operative rules to level 3 guidance and Q&A papers.  

 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 

 
Completing the Single Supervisory Handbook and Single Rule Book are the most important tasks with the view to 
ensuring a coherent and consistent approach to supervision and enforcement across the Single Market. The 
upcoming review of the ESAs under the review of the European System of Financial Supervision is also key to 
ensuring the ESAs are empowered to carry out the tasks they have been set. 
 

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 

relation to financial services legislation?  What, if any, suggestions do you have for how 

stakeholder participation could be enhanced? 

All EU Institutions, (including the ESAs) should observe a 3-month consultation period as a general rule. If there 
would be specific reasons justifying the consultation period to be reduced, the consultation should be required to 
mention them explicitly. Stakeholders moreover, should not be penalised with shorter consultation periods due to 
disagreements within or between the EU Institutions/ESAs. Moreover, the Institutions/ESAs must be under an 
obligation to issue detailed, technical responses to consultation responses it receives; this is particularly 
important in those areas where they disagree with the industry. 
 
There is a lack of transparency within the decision-making process that makes it difficult for all stakeholders to 
actively participate. As such, there must be an increase in transparency in the European Parliament and the 
European Council, with particular reference to Shadows’ Meetings in the EP and Council Working Groups in the 
Council. In addition, at the trialogue stage, 4-column trialogue tables should be made public following each 
trialogue meeting. 
 

10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for 

ensuring appropriate consideration of different business models in the development of EU financial 

services legislation.  

There are differing models of banking across the Single Market, with some Member States being both, a home 
and host to large globally important international banks such as the UK, whereas other Member States having a 
banking model built around local- or regional- banks, such as in Germany. As such, where exemptions apply to 
one business model within a particular Member State, the same exception should also apply to the same 
business model across the Single Market. 

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 

proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 

your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 

MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 

 



Appendix 1: Comparing the Structural Reform Proposals 

 
 
 Liikanen Group Report U.K. United States 

Holiday company with 
banking & trading 
subsidiaries 

Permitted Permitted Not permitted 

Deposit taking 
institution dealing as 
principal in securities 
and derivatives 

Not permitted (but other 
group companies may do 
so) 

Not permitted (but other 
group companies may do 
so) 

Not permitted 

Deposit taking 
institution investing in 
hedge funds and 
private equity 

Not permitted (but other 
group companies may do 
so) 

Not permitted (but other 
group companies may do 
so) 

Not permitted 

Deposit taking 
institution providing 
market making 
services 

Not permitted (but other 
group companies may do 
so) 

Not permitted (but other 
group companies may do 
so) 

Permitted 

Deposit taking 
institution’s non-
trading exposures to 
other financial 
intermediaries 

Unrestricted Restricted Unrestricted 

High loss absorbency 
rule 

Yes, via leverage ratio 
for trading business that 
exceeds size threshold 

Yes, as add-on to the 
conservation buffer for 
UK ring-fenced banks 

FOR SIBs with 
substantial US footprint 

Size threshold for 
application 

Yes; applies to all banks 
with trading books larger 
than EUR100 billion, or 
trading assets more than 
15%-25% of balance-
sheet 

Yes, applies to all banks 
and building societies 
with deposits greater 
than £25 billion 

No 

Enacted into law No Scheduled for 
completion by 2015 

Yes 

Implementing 
regulations finalised? 

No No No 

 
Source: IMF Staff Discussion Note. Creating a Safer Financial System: Will the Volcker, Vickers and 
Liikanen Structural Measures Help? Washington D.C.: May 2013. 


