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enhancing the coherence of EU financial services legislation 
 

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 

any confidential material with your response. Please make sure you indicate the identity of the contributor.  

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent:  

Position: 

Contact details: 

Organisations 

Name of organisation: Deutsches Aktieninstitut e.V. 

Name of contact point for response: Jan Bremer 

Contact details: bremer@dai.de 

Main activity of organisation: Capital Markets Development, Share Promotion 

Registration ID in the Transparency register (where applicable): 38064081304-25 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the nature of 

the overlap, who is affected and the impact. 

We observe overlapping features regarding the following (draft-)legislation: 

• MiFID 2/MiFIR: 

It is not obvious why position checks and position reporting requirements under MiFIR (Art. 59 

and 60) shall apply to commodity-derivatives used for hedging the operational risks of non-



financial companies. The same applies for real-time-reporting as under EMIR these derivatives 

already have to be reported to transaction registers. Additional reporting requirements do not 

make sense and are redundant from our point of view. 

 

• EU-Commission’s proposal on statutory audit: 

According to recital 23 and art. 31 para. 2 of the Commission’s draft regulation on specific 

requirements regarding statutory audit of public interest entities only small and medium-

sized enterprises with a total market capitalisation of up to 100 million Euros may waive the 

duty to implement an audit committee and assign the tasks of the latter to the supervisory board 

as a whole. 

  

In connection with national legislation this runs counter the Commission’s aim of achieving 

diversity in boardrooms in draft Directive amending Council Directives 78/660/EEC and 

83/349/EECas regards disclosure of nonfinancial and diversity information by certain large 

companies and groups. German law e.g. provides for the option of implementing a supervisory 

board with no more than 3 members (section 95 of Stock Corporation Act - AktG), a provision 

many smaller issuers make use of. This makes sense from a (good) corporate governance point 

of view because smaller boards tend to work more efficiently. 

 

Under this situation two out of three supervisory board members would be experts in accounting 

and auditing almost exclusively if European legislation strictly requires that at least one member 

of the audit committee was to have competence in auditing and another member in accounting 

and/or auditing. This means that by law it is not possible to develop a diversity policy taking into 

account diverse professional backgrounds in such small companies. Such companies can only 

declare and disclose that if they want to keep a small supervisory board as it is appropriate for 

them they cannot create a diverse board. We are not sure that this has been intended by the draft 

regulation cited above. 

 

We would suggest anyway better not to regulate corporate governance issues strongly linked to 

national company law in EU regulations but directives as this gives Member States the chance to 

try to adopt provisions into their company law system.  

     

• EU-Commission’s regulatory initiatives on diversity: 

We observe various requirements aiming at the Commission’s policy for an increase in gender 

diversity. For example, art. 1 of the draft directive on improving the gender balance among 

non-executive directors of listed companies on stock exchanges and related matters triggers 

a quota-obligation as such solely by the feature of a listing. The Commission’s draft-directive on 

non-financial and diversity information by certain large companies and groups aims at the 

same overall policy-objective but links a reporting-requirement on diversity to the thresholds of 

an average number of 500 employees per year and in addition either a balance-sheet sum of 20 

million EUR/year or a net turnover of 40 million EUR/year (art. 1 of the draft). Finally, diversity 

is also addressed the CRD IV and MiFID.  

 

• Prips(KID)-Proposal of the EU-Commission: 

The widely defined liability provisions proposed in art. 11 of the Commission’s draft 

regulation on key information documents for investment products interact with the existing 

prospectus regime which is likely to lead to legal uncertainties. It must be ensured that the 

liability regime of the prospectus directive (especially art. 6 II of the prospectus directive which 

excludes liability for a stand-alone prospectus summary) is not undermined by the liability 

provisions of the Commission’s draft on Prips(KID).  



• EU-Commission’s objective to promote capital market-finance for SMEs: 

In its green paper on long term finance of the European economy the EU-Commission among 

others expresses its intention to promote capital market-finance for SMEs. This objective is 

countered by generally extending the scope of application of MAR (Art. 2 Nr. 1, Art. 12, Art. 

13, MAR), MiFIR/MiFID II (Art. 1 MiFIR) to Multilateral Trading Facilities (MTF) and 

Organised Trading Facilities (OTF). Stock Exchanges all over Europe have created privately 

regulated SME markets which typically will qualify as a MTF.  

 

Extending the scope of regulatory requirements designed for regulated markets and large public 

interest entities also to SMEs and their market segments will create additional bureaucratic 

burdens for these companies and act as a severe disincentive for IPOs of smaller issuers. In 

addition the tendency to ever increase requirements for all listed companies (with the latest 

example of making country-by-country reporting mandatory in the Transparency Directive for a 

number of listed companies) also works in this direction. Finally, these shortcomings will be 

aggravated by the possible introduction of a financial transaction tax (FTT) as it will lead to a 

sharp drop in market liquidity which will make capital market finance significantly less 

attractive for SMEs.  

 

• Financial Transaction Tax (FTT): 

The concept of FTT as presently discussed between 11 member states will harm the functioning 

of securities- and derivative markets, significantly raise the costs of finance for non-financial 

companies and seriously affect the corporates’ risk management with derivatives. While we 

generally oppose the FTT for these reasons, we would like to draw the attention to the fact that it 

also counters EMIR and CRD IV provisions acknowledging the unique features of derivatives 

used by non-financials for hedging operational business risks which is an obvious inconsistency 

across different regulations. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not 

regulated at all?  If so, please provide references to the relevant legislation and explain the nature of 

the difference, who is affected and the impact. 

 

There is for example an overlap of the primary market oriented Prospectus Directive and the 

secondary marked directives such as the Market Abuse Directive: 

There has been a major change in the last reform of the Prospectus Directive by the Omnibus 

Directive.  

 

The period in which a prospectus has to be supplemented ends either if trading of the securities 

begins or the offer ends, whichever occurs later. The latter insertion by the Omnibus Directive 

reveals that the application of this primary market directive and the secondary market 

directives overlap.  

 

Deutsches Aktieninstitut has always criticised this because the primary market and secondary 

market obligations and respective legislation have not been harmonised. With trading on a 

regulated market, the securities are subject to the secondary market directives and their disclosure 

regime. An example for the lack of harmonization to the detriment of issuers is the right of the 

issuer “to delay under his own responsibility the public disclosure of inside information such as not 

to prejudice his legitimate interests provided that such omission would not be likely to mislead the 

public and provided that the issuer is able to ensure the confidentiality of that information”, Article 

6 (2) of the Market Abuse Directive 2003/6/EC. 

 



An equivalent right to delay a supplement to a prospectus does not exist, even if the same 

information is concerned. This may lead to the situation that issuers would like to delay the public 

disclosure but may not because they would still have to supplement the prospectus immediately 

anyway.  

 

Therefore in recital 11 of directive 2010/73/EU the EU Commission has been asked to clarify this: 

“In order to allow for the efficient application of Directive 2003/6/EC of the European Parliament 

and of the Council of 28 January 2003 on insider dealing and market manipulation (market abuse) ( 

2 ), Directive 2003/71/EC and Directive 2004/109/EC and to clarify underlying problems of 

differentiation and overlaps, the Commission should put forward a definition for each of the terms 

‘primary market’, ‘secondary market’ and ‘public offer’.” This should be done in due time as the 

new prospectus regime is already applicable. 

 

3. Do you consider that the way EU financial services legislation has been transposed or implemented 

has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 

giving specific examples of EU financial services legislation where applicable. 

Deutsches Aktieninstitut has not the capacities to evaluate this issue in detail. However, it has been 

brought to our attention that different competent authorities appear to handle technical details of 

reporting requirements and other requirements under EMIR differently which causes additional 

administrative burden among non-financial companies. 

4. How has the sequence in which EU financial services legislation has been developed impacted your 

organisation? Please identify the relevant legislation and, where applicable, specific provisions and 

explain the nature of the impact. 

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 

affected your activities? 

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

 

A framework or roadmap might contribute to coordinating regulatory activities. 

However, in order to achieve coherence it should be ensured that communication and 

information flows inside the European Institutions are improved (see question c).    

b) a unified, legally binding code of financial services law? 

 

We see neither the need nor a realistic chance that a unified code can be agreed on. 

Similar attempts have been discussed in the field of company law but efforts to achieve a 

unified code have not been successful. 

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

 



It should be evaluated how communication and information flows between the various 

DGs of the Commission and also between a DGs departments and units can be improved. 

Various stakeholders suggest that the communication and information channels in the 

European Commission could be improved in order to avoid regulatory incoherencies. 

d) other suggestions? 

 

Legislation should be allowed sufficient time to take effect. In general, legislative 

reviews are often undertaken too soon after the legislation’s implementation. CRA III 

can be named as an example in this respect. The benefit of reviewing legislation after just 

twelve months of its implementation is highly questionable. Furthermore, a review 

should be based on a thorough impact assessment with reliable data proving the review’s 

necessity. At present, reviews sometimes seem to be based on assumptions rather than 

reliable impact assessments. 

 

Regulation should be distincted better between primary and secondary markets (see our 

comment above in question 2).  

 

 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 

standards and the underlying "Level 1" text? 

 

Irrespective of practical steps to be taken a strict separation between Level 1 and Level 2 topics 

must be ensured according to the EU-institutions’ legal framework. Regulatory aspects subject to 

Level 1 and rejected there must not be made subject to Level 2 negotiations.   

 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 

relation to financial services legislation?  What, if any, suggestions do you have for how 

stakeholder participation could be enhanced? 

 

The same topics should not be regulated in different proposals or legislative procedures. For 

example country-by-country reporting (revision of Transparency Directive and 4
th

 and 7
th

 

Accounting Directives). This makes it difficult for stakeholders to participate. 

10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for 

ensuring appropriate consideration of different business models in the development of EU financial 

services legislation.  

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 

proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 

your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 

MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


