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Questionnaire for the public consultation on 
enhancing the coherence of EU financial services legislation

The European Parliament's  Economic and Monetary Affairs Committee is launching a public consultation on
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule
book in financial  services  across  the  EU and the EU legislator's  willingness  to  have "all  financial  markets,
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together
seamlessly.  The consultation  will  feed  into  a  programme  of  reflection  to  determine  future  priorities  for  the
remainder  of  this  mandate  and to  inform the priorities  for  the  incoming Parliament  in  2014.   All  interested
stakeholders,  including  academics  and  informed  individuals,  are  invited  to  complete  the  Committee's
questionnaire  by  12  noon  CET  on  Friday  14  June  and  send  it  by  e-mail  to:  econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send
any confidential  material  with your  response.  Please make  sure  you  indicate  the  identity of  the  contributor.
Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Individuals

Name of respondent: 

Position:

Contact details:

Organisations

Name of organisation: European Fund and Asset Management Association - EFAMA

Name of contact point for response: Agathi Pafili

Contact details: rue Montoyer 47, B‐1000 Bruxelles +32 2 513 39 69 • Fax +32 2 513 26 43 • e‐
mail : info@efama.org • www.efama.org

Main activity of organisation: EFAMA is the representative association for the European 
investment management industry. EFAMA represents through its 27 member associations and 59 
corporate members about EUR 14 trillion in assets under management of which EUR 8.4 trillion 
managed by 54,000 investment funds at end June 2012. Just under 36,000 of these funds were 
UCITS (Undertakings for Collective Investments in Transferable Securities) funds. For more 
information about EFAMA, please visit www.efama.org.

Registration ID in the Transparency register (where applicable): 3373670692-24

QUESTIONS

1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements?  If so, please provide references to the relevant legislation and explain the nature 
of the overlap, who is affected and the impact.
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Asset managers are indeed faced with overlapping provisions within the EU financial services 
legislation in several occasions both in the legislation already in place and in legislation that is 
currently being under discussion in the European Parliament and the Council.

Some concrete examples are:

- Concerning the definitions, similar financial instruments and their use are defined in Short
Selling regulation, CRD IV, EMIR and MiFID II but not always in an identical way. Those
definitions should be either identical or set in a unique piece of legislation (through ESMA 
to ensure some flexibility in the changes and the input of market participants).
The same goes for the definition of market participants, which in MiFID II and EMIR 
might not match. 

- MiFID II, CRD IV, Short Selling Regulation and EMIR foresee reporting provisions which
cover same or similar type of transactions. It is anticipated that harmonisation of those 
different reporting requirements will come through the work of ESMA but such overlaps 
should be already avoided at Level 1 legislation. 

- The same issue on reporting arises also between the AIFMD provision and the EMIR ones.

- Product requirements are currently dealt within the UCITS Directive. However there are 
several provisions on product requirements that are foreseen also in regulations dealing 
with distribution and disclosure requirements such as MIFID and PRIPs. The intention to 
include product requirements through the PRIPs legislation as currently discussed in the 
European Parliament (for instance the debate on eligible assets) is a concrete example of 
such an overlap. In our view any product requirements on UCITS should be dealt within 
the UCITS Directive whereas MIFID should focus on distribution and PRIPs on disclosure
and transparency aspects. 

- There are currently multiple remuneration provisions (AIFMD / UCITS V/ CRD IV/ 
MiFID) applying or having impact on the same employees within asset management 
companies as most investment management firms in Europe are holding at the same time 
an AIFM and a UCITS and/or a MiFID license. In the context of UCITS V legislative 
debate EFAMA has asked for remuneration principles for UCITS management companies 
to be, as far as possible, consistent with those applicable in AIFMs in order to overrule 
ambiguities and complex remuneration structures that go against investors’ interests and 
transparency.

2. Are there specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not 
regulated at all?  If so, please provide references to the relevant legislation and explain the nature
of the difference, who is affected and the impact.

- ESMA published on the 18th of December 2012 its Guidelines on ETFs and other UCITS 
issues which were to a large extent supported by EFAMA as a way to further enhance 
investors’ understanding and confidence in UCITS products. We believe however that a 
similar level of regulatory requirements should also be applicable to other types of similar 
products (such as ETPs) that are not covered by these Guidelines in order to create a level 
playing field. Therefore EFAMA would strongly encourage regulators when considering 
investor protection and disclosure requirements, to take a horizontal approach to funds 
and non-funds products alike in the spirit of MiFID and of the PRIPs initiative.

- As a concrete example the rules on the use of financial indices as benchmarks by UCITS 
can be mentioned (please refer to Section XIII of the abovementioned ESMA Guidelines on



ETFs and Other UCITS issues). The lack of similar guidelines for other benchmark users 
may cause UCITS managers significant disadvantages compared to other market 
participants. This stresses even more that in order to ensure a level playing field for all 
market participants and benchmark users, the starting point of any set of principles and/or
regulatory framework should be the submission, calculation and administration of 
benchmarks rather than their use by a particular group of market participants. Moreover 
any new set of principles for benchmark setting processes should also be consistent with 
the already applied principles on the use of indexes in the case of UCITS.

- The European Parliament report on MiFID II as voted on the 26th of October 2012 sets out 
concrete rules and standards on consumer protection and conduct of business for the 
distribution of investment products. At the same time the current legislative proposal and 
European Parliament’s draft report on IMD II are setting different set of standards on the 
same areas.  Consumer protection rules and standards should be aligned across all 
distribution channels of investment products. This would require, for products with an 
investment element, full alignment of IMD II with MiFID II as well as the PRIP KID 
Regulation. EFAMA therefore strongly believes that the same disclosure rules should 
apply within both IMD II and MiFID II to guarantee consistent information for consumers
and a level playing field and fair competition. 

- There are further inconsistencies in the definitions of “markets” and “portfolio 
management” between MiFID, UCITS and AIFM legislative texts as well as in the scope of 
passports for ancillary activities between UCITS Directive and AIFMD.

- In the case of collateral requirements there are grey areas concerning the consistency of 
the requirements under EMIR and the ones under UCITS rules. ESMA guidelines on 
ETFs and other UCITS issues forbid investment funds to re-use the collateral that they 
receive. At the same time however the G20 requirements foresee full collateralization of the
derivatives transactions that will lead to collateral transformation. The implementation of 
EMIR by ESMA will have to apply the G20 rules which will therefore be inconsistent with 
the ESMA guidelines on the non-use of collaterals they receive. 

3. Do you consider that the way EU financial services legislation has been transposed or 
implemented has given rise to overlaps or incoherence? If so, please explain the issue and where 
it has arisen, giving specific examples of EU financial services legislation where applicable.

A general problematic point is the lack of consultation with national authorities as to the 
different language versions of EU official texts leading to inconsistencies in terms and 
definitions between different translations of the same text. Furthermore on the same topic, in 
multi-linguistic countries (i.e. with several official languages), it may lead to regulatory 
arbitrage in favour of the most profitable national language version.

As a more concrete example of incoherence deriving from the implementation of a text, the 
implementation of MiFID by national authorities has led in several occasions to different 
approaches in each jurisdiction and divergent marketing requirements. A particular example 
deriving from the implementation of MIFID I could be the requirements for the presentation 
of the performance data on an annual basis. This requirement was interpreted in a different 
way in each Member State, making it impossible for a market participant to produce and 
publish a single factsheet.  Each factsheet had to have the performance data shown in a 
MiFID-compliant fashion, which was different in several countries with large investor bases 



(UK, France, Germany, Italy). 

In securities lending, there are different rules for depositary duties in Belgium, Luxembourg 
and Netherlands.

As a last example, the way the European Commission has proceeded in AIFMD Level 2 with 
the rejection of big parts of the very sound ESMA advice and the drafting of its own text that 
is going well beyond the requirements in Level 1 along with the lack of transparency of this 
process with Member States and the European Parliament, in particular regarding the Letter-
Box entity provision, should also be mentioned.

4. How has the sequence in which EU financial services legislation has been developed impacted 
your organisation? Please identify the relevant legislation and, where applicable, specific 
provisions and explain the nature of the impact.

The implementation period in which asset managers are called to implement Level 2 texts are 
very often too short in practice. In AIFMD, delays in the adoption of delegated acts and 
regulatory views being expressed by Q&A have significantly reduced in practice the 
implementation period for market participants who are called to implement within too narrow
deadlines. 

In order for asset managers to be able to adapt their model and processes to the legislative 
provisions in the most consistent and clear way a sufficient implementation period is of crucial
importance. A minimum 18 months period starting from the date they have all the necessary 
information to start applying new rules, should be the main rule.

5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 
affected your activities?

In general, regulation on financial services during the last years comes mainly in the form of 
legislative proposals and less in the form of non-binding codes of conduct. Regulating through 
Directives and Regulations is indeed more efficient in the sense that a less divergent 
implementation of rules is safeguarded but at the same time the very prescriptive nature of the
legislation leaves no room for flexibility and adaptation to particular needs and is more time 
and cost demanding. 

However on important developments, legislative proposals should have – whenever possible - 
the priority over guidelines and other type of non-binding rules. For instance, in the case of the
ESMA guidelines on ETFs and other UCITS issues, some of the issues covered by the 
Guidelines are likely to be reconsidered in the context of the UCITS VI process, which would 
make the ESMA guidelines duplicative.

Moreover it must be stressed that the role of Guidelines published by European Supervisory 
Authorities – ESAs, needs to be further clarified as there is a clear tendency towards a more 
binding and prescriptive nature of those Guidelines. 

6. How do you think the coherence of EU financial services legislation could be further improved?

Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 
where possible):



a) a framework for legislative reviews or review clauses included in initial pieces of 
legislation which link to the reviews of other related legislation?

b) a unified, legally binding code of financial services law?

c) different arrangements within the EU institutions for the handling of legislative proposals
(please specify)?

d) other suggestions? 

As a general comment EFAMA would like to stress that the need for more consistency does 
not necessarily lead to more legislation. As a first step coherence of EU financial legislation can
be further improved through:

i. Setting the principals prior to setting the detailed rules. In that context it should be 
highlighted that MIFID II should have set the base ground for transparency duties on 
which the EMIR rules would then apply, but the EMIR legislative debate has already been
concluded whereas the MIFID II one is still open.

ii.  A more refined Level 2 process. This means more alignment between the principles of 
Level 1 and the Level 2 provisions and better defined periods for the publication of Level 2
provisions and their national implementation.  

iii. Harmonised national implementation of the existing legislation has to be reinforced.

Moreover in order to ensure coherence the legislative discussion on proposals with equivalent 
regulatory purposes has to take place at the same period of time and the same topic should 
normally not be covered by several legal frameworks as this causes legal uncertainty for 
market participants. This does not mean that a ‘one size fits all’ approach has to be followed. 
The simultaneous legislative debate on regulation with comparable purposes and scope will 
further improve the understanding of similarities and differences of each financial sector and 
the need to avoid the replication of identical rules on products/services/activities of different 
sectors.

7. What practical steps could be taken to better ensure coherence between delegated acts and 
technical standards and the underlying "Level 1" text?

Please see the first part of our response in question 6.

In addition, several practical steps should be taken:

- Systematic consultations (as initially requested by the Lamfalussy Report). In some cases, 
some topics appear at the last minute in legal texts without preliminary consultations (e.g. 
the letter box entity provision in AIFMD Level 2 Regulation was introduced by the 
European Commission without any public consultation during the process)

- Longer consultation periods, as very often currently the timelines are too short and can not
guarantee the best quality in responses

- Better connection between the two process time-lines of elaboration of Level 1 and Level 2 
provisions

- Most importantly, strengthening ESAs’ role on enforcing the existing EU rules in order to 
ensure a level playing field across Europe regarding the way EU provisions are enforced in
practice. This requires enforcing ESAs’ powers, in the case of financial services in 
particular those of ESMA.



8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation?

Further cooperation with non EU financial authorities should be one of the highest priorities 
during the next legislative mandate. In that respect great attention should be paid to:

-  safeguarding a level playing field for EU financial services

- Reinforcing ESAs role and powers on ensuring level playing field among jurisdictions and 
avoiding “supervisory arbitrage” within the EU.

9. Do you consider that the EU legislative process allows the active participation of all stakeholders
in relation to financial services legislation?  What, if any, suggestions do you have for how 
stakeholder participation could be enhanced?

The Lamfalussy report of 2002 states that consultation with stakeholders shall take place at all
levels of the legislative process, in particular when Level 1 legislative proposal is a new text not
amending an existing one and when Level 2 text of the European Commission diverge from 
the opinion of CESR/ESMA. There are however several examples in the EU legislative process
on financial services where this has not been the case. 

A concrete example of an already existing legislation would be the AIFMD, where no public 
consultation on Level 2 legislation took place and stakeholders were not involved in the 
process. On the current proposals the draft proposal on Money Market Funds was not 
preceded by an in depth consultation of the stakeholders. Instead uncertainties as to the 
European Commission’s legislative intentions are not only impeding market participants to 
express in a clear and defined way their views but are also leading to an uneven playing field 
between different stakeholders. 

The model followed in EMIR with the publication of Level 2 draft proposals by ESMA, the 
open hearing with the stakeholders and the inclusion of their feedback before finalising the 
Level 2 text is much more consistent and should be the one followed in the future legislative 
process. However, the timeline set to review and comment was very tight and this is to be 
avoided. 

Furthermore transparency in all the steps of the EU legislative process has to be fully 
respected. Currently there is a lack of information and documents concerning Council 
discussions and decisions which is a significant impediment for stakeholders directly or 
indirectly affected by them to express their views and make constructive comments.

10. Do you consider that EU legislators give the same degree of consideration to all business models
in the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU 
financial services legislation. 

As referred to our previous response in question 6 a ‘one size fits all’ approach towards all 
business models is not the appropriate one. There is however a tendency on extending same 
type of rules for all financial sectors without taking into consideration different business 
models and levels of systemic risk.

In the case of asset managers their main business model does not correspond to those of other 
systemically important institutions as banks and other types of investment firms (no 
proprietary trading, provision of credit, deposit taking or payment intermediation and 



significantly smaller in size and interconnectedness terms). However the current legislative 
debate tends to draft rules and proposals focusing on the business model of credit institutions 
and apply them afterwards as such in the significantly different business sector of asset 
managers. Rules on remunerations and the ongoing discussions on UCITS V is a very concrete
example of this. 

Moreover the current legislative debate on shadow banking and MMFs by shifting the main 
focus towards further regulation for asset managers is not taking their business model into 
account – which is already highly regulated. It is rather treating all financial sectors as equal 
triggers of the recent financial crisis as opposed to focusing on drawing unregulated and of 
high systemic risk activities into a regulated environment.

In addition, there are often examples of non Eu financial products or regulatory frameowrks 
taken as a base model with rather restrictive positive impact compared to the ones developed 
within the EU. 

Note on answering the questions

Please clarify in  your  answers  whether  your  example  relates  to  financial  services  legislation in  force,  or  to
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656.


