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The European Parliament's  Economic and Monetary Affairs Committee is launching a public consultation on
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule
book in financial  services  across  the  EU and the EU legislator's  willingness  to  have "all  financial  markets,
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together
seamlessly.  The consultation  will  feed  into  a  programme  of  reflection  to  determine  future  priorities  for  the
remainder  of  this  mandate  and to  inform the priorities  for  the  incoming Parliament  in  2014.   All  interested
stakeholders,  including  academics  and  informed  individuals,  are  invited  to  complete  the  Committee's
questionnaire  by  12  noon  CET  on  Friday  14  June  and  send  it  by  e-mail  to:  econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send
any confidential  material  with your  response.  Please make  sure  you  indicate  the  identity of  the  contributor.
Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Individuals

Name of respondent: 

Position:

Contact details:

Organisations

Name of organisation: EPRA

Name of contact point for response: gareth Lewis

Contact details: 0032 (0) 2739 1014 / gareth.lewis@epra.com

Main activity of organisation: EPRA is the representative organisation for REITs and property 
companies that are quoted on the public stock exchanges of Europe and other exchanges around 
the world. 

Our members are directly engaged in the development, long-term ownership, operation and 
management of commercial and residential property (in all its forms), in Europe and globally. 

Between them our 200 members own, manage and operate over €250bn of commercial and 
residential real estate. Our membership also includes the institutional investors such as pension 
funds and insurance companies that invest in, or have an interest in investing in real estate 
indirectly via listed property companies.

Registration ID in the Transparency register (where applicable): 09307393718-06
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QUESTIONS

3. Do you consider that the way EU financial services legislation has been transposed or implemented
has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 
giving specific examples of EU financial services legislation where applicable.

The AIFM Directive has proved particularly problematic for the commercial property sector. It has 
created an unacceptable level of uncertainty which could have been prevented by policy makers 
and regulators getting a better understanding of the sector before setting out the approach to scope. 

The knock-on implications for this Directive will be felt for a long time with many unintended 
consequences.

As an example of the cumulative and (presumably) unintended consequences of legislation, the AIFMD,
defines (for the first time) ‘funds’ (AIFs) in the context of the activity of fund management.  An 
AIF must be a ‘collective investment undertaking’ (an undefined and extremely broad concept that 
potentially could include all listed companies). Any business deemed to be an AIF is automatically 
within the scope of EMIR (regulation already in force governing the use of OTC Derivatives) and 
classified as a ‘financial counterparty’ with the implication that any swap transactions (for example 
interest rate hedges used to reduce exposure to floating rate property loans) are treated differently 
to non-financial businesses. Other future regulation such as FTT could also apply to such 
‘financial’ businesses. These businesses deemed to be ‘financial counterparties’ engaging in 
commercial hedging transactions by will be required to post cash collateral against the principal 
and on variation margins – either increasing the cost of finance or eliminating the hedging 
transaction as a viable option for mitigating commercial risk.

It is surely wrong that defining a business as a ‘fund’ will automatically mean that exactly the same 
transaction (hedging exposure to interest rate fluctuations on a loan to buy /develop property) will 
be treated differently to a business that is not a fund.

The principle current concern for our members, who are internally managed, fully integrated corporate 
property operating businesses (listed on the stock exchange), is that there is still a risk that they are 
they are deemed to be funds and within the scope of the AIFMD.  Over 3 years since the 
conception of the AIFMD, our members are still unsure where the process of implementing this 
Directive will end up, because insufficient attention has been paid to businesses like real estate that 
overlap the boundaries of this type of legislation and where the scope for inappropriate decisions 
are highest.  The signs do not look encouraging, as national regulators ‘second guess’ the EC, 
ESMA and other regulators intentions - based on incomplete knowledge and a lack of 
understanding of the specific differences between different national markets and legal business 
forms.

4. How has the sequence in which EU financial services legislation has been developed impacted your
organisation? Please identify the relevant legislation and, where applicable, specific provisions and 
explain the nature of the impact.

Please see response to Q 3 above. In particular EMIR regulation has already come into force. EMIR 
uses the AIFMD to define ‘financial counterparties’. Although we strongly believe that an appropriate 
application of the AIFMD scope would not treat property operating companies as ‘funds’ , the scope of 
the AIFMD is far from certain and may remain so for some time. It makes no sense to therefore use the 
AIFMD to define the scope of EMIR unless sufficient clarity has been reached on scope.

The development of Solvency II ahead of IORP II has meant that the regulatory uncertainty has had 
significant effect on insurance companies for some time now and continues given the stated 



objective to ensure a level playing field between insurers and pension funds.

The sequence of insurance company legislation and pensions fund legislation under Solvency II and 
IORP II had profound implications for long-term investment strategies in real estate by institutional
investors.

7. What practical steps could be taken to better ensure coherence between delegated acts and technical
standards and the underlying "Level 1" text?

More industry consultation at the early stage of level 1 drafting so that a default approach of a ‘catch-
all’ to scope setting is avoided. 

EPRA believes that where the European Commission deviates in material way from advice given by the 
European Supervisory Authorities, the European Commission should be obliged to provide a 
detailed explanation to the European Parliament. The explanation should clearly state the reasons 
for deviating from the original advice and should be available to the public.

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation?

The cumulative effect of proposed financial services regulations should be explicitly considered, rather 
than considering the impact of each proposed regulation in isolation. In recent years, institutional 
investors and businesses have been confronted with what is frequently described as a “tidal wave” 
of regulation. AIFMD, Solvency II, IORP II, EMIR, and the FTT are only a few. The QIS process 
carried out by European Supervisory Authorities do not consider what impact these regulations, 
taken together, will have on   the ability of institutional investors to generate the returns needed to 
fund pension obligations or meet insurance liabilities in the future. Nor do they consider the 
cumulative impact these regulations will have on investment in critical economic sectors and the 
subsequent impact on European economic stability, growth and job creation.

In order to improve the coherence of legislation and its implementation, regulators should focus much 
more attention on addressing issues with respect business sectors that are potentially on the fringes 
of legislation or where (as is the case with the real estate sector) there is clearly a scope boundary 
that will cut through the sector. The approaches to AIFMD, SII and EMIR have not done this. For 
example, with respect to the AIFMD, the strict definition of and AIF could technically apply to 
ALL corporate businesses – clearly not the original intention of the directive. . Yet it took 3 years 
of discussion with regulators, for them address a mechanism for ‘normal’ companies to fall outside 
the scope. For the reason s outlined above, this was particularly a problem for the real estate sector. 

10. Do you consider that EU legislators give the same degree of consideration to all business models in
the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU financial
services legislation. 

See answer to Q8 above. Insufficient attention is given to sectors on the fringes of the proposed 
regulation. In the case of the AIFMD those dealing with the drafting and discussing the legislation 
were primarily people from the fund sector who do not sufficiently understand the non-fund sector. 
This meant that a very unsophisticated approach was taken of “there are clearly lots of real estate 
funds so that means all real estate businesses must be funds”. A better understanding of the sector 
was needed to avoid the current situation.



Note on answering the questions

Please clarify in  your  answers  whether  your  example  relates  to  financial  services  legislation in  force,  or  to
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656.


