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The French Federation of Insurance Companies is a trade association which groups together 240 

insurance companies representing 90% of the French market. In particular, its purpose is the 

promotion of insurance, the defense of the interests of the profession and the establishment of 

common ethical standards. 

 

Preliminary remarks 

The generalization of comitology process for European legislation about financial services is 

making more and more difficult a clear overview of the various rules the professionals will have 

in fine to apply. Moreover the comitology process raises the question of hierarchy of norms. As a 

matter of fact, the competence sharing between both the European Parliament and the Council on 

one hand and the European Commission and the supervisors (ESMA, EBA, EIOPA) on the other 

hand, is not quite clear.  

Above all, the scope of actions delegated to the European Commission and the supervisors 

(regulatory technical standards, technical standards, guide lines) is not precise enough and gives 

room to a wide self-interpretation of their powers, without control from the Parliament. As an 

example, the FFSA stresses that among the numerous delegated acts enclosed in IMD recast, 

some of them about conflicts of interest or remuneration may lead to serious social and economic 

consequences so that one can hardly say they are not “essential” in accordance with article 290 

TFUE. The proof of this is the new study about remuneration structures of financial 

intermediaries that the European Commission has just launched without indicating how this study 

fits the current discussion about IMD recast.  

The FFSA is also concerned by the supervisors‟ tendency to include within their guidelines 

binding rules which go beyond level I or level II regulation (for instance, EIOPA‟s guidelines 

draft on preparing for Solvency II require that all reports submitted by the undertakings to 

supervisory authorities shall be audited). Establishing new legal requirements via guidelines 

constitutes lawmaking outside parliamentary control. Ultimately EIOPA could be considered a 

shadow legislator. 

The comitology process makes it also difficult to detect inconsistencies between the various legal 

initiatives. Therefore, the IMD recast proposal states that the management of claims shall be 

considered to be an insurance mediation activity while level II and level III provisions of 

solvency II state that management of claims is an insurance undertaking core and essential 

activity which falls under Solvency II outsourcing provisions when delegated to third parties like 

intermediaries. Up to now, such a contradiction has not been removed. 
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Question 1. Are there specific areas of EU financial services legislation which contain 

overlapping requirements?  If so, please provide references to the relevant legislation and 

explain the nature of the overlap, who is affected and the impact. 

Traditionally, there was no common EU legislation for all financial services. Insurance sector 

used to benefit from specific regulation (insurance Directives, Solvency II, insurance mediation 

Directive…) which was a good way to avoid overlapping requirements and inconsistencies. 

The first common legislation for financial services
1
 contains the first overlap and the first 

inconsistency:  

- Art.17 of distance marketing Directive has changed Directive 90/619/CE (second life 

insurance Directive) regarding withdrawal period. Art. 17: “Each Member State shall 

prescribe that a policyholder who concludes an individual life-assurance contract shall 

have a period of 30 calendar days, from the time when he was informed that the contract 

had been concluded, within which to cancel the contract." But this new rule has never 

been implemented into insurance legislation (Life insurance Directive 2002/83 and 

Solvency II Directive). Indeed, the art. 186 (Solvency II Directive) maintains the previous 

rule: “Member States shall provide for policy holders who conclude individual life 

insurance contracts to have a period of between 14 and 30 days from the time when they 

were informed that the contract had been concluded within which to cancel the contract”. 

As a consequence, Member States (MS) use for the implementation of right of 

cancellation different rules: for instance, France has chosen a 30 day period for 

cancellation, other MS used a shorter period. This inconsistency leads to competition 

problems between EU actors from different MS. 

- Art.6.2 of distance marketing Directive states: “The right of withdrawal
2
 shall not apply 

to: financial services whose price depends on fluctuations in the financial market outside 

the suppliers control, which may occur during the withdrawal period (…).”Some MS, 

following a pure financial reasoning, have decided to apply this derogation to unit-linked 

life insurance contracts. Other MS, like France made the choice to maintain the right of 

withdrawal for these kind of life insurance contracts, following the insurance specific 

rules. 

Simultaneous examination of several proposals at EU level regarding financial services
3
 and the 

willingness to adopt similar regulation for all financial services increase risks of overlaps and 

inconsistencies: 

- Risk of overlapping requirements for pre contractual information between Solvency II 

(see art.183 and more) and pre contractual information required under KID-PRIP‟s. 

- Regarding the alignment of rules between MIFID and IMD, the failure to account the 

right of withdrawal for life insurance contract required by Solvency II. Furthermore, there 

is no level playing field regarding the harmonization level between the two initiatives 

(maximum harmonization for MIFID, minimum harmonization for IMD2). Accordingly, 

                                                 

1
 See Directive 2002/65/EC of the European Parliament and of the Council of 23 September 2002 concerning the 

distance marketing of consumer financial services 

2
 The wording used leads to confusion: cancellation or withdrawal ? In France, legal consequences of these two 

words are not the same. 

3
 See for the year 2013 : MIFID2, IMD2, Directive on credit agreements for consumers relating to residential 

immovable property, KID-PRIP‟s. 
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some MS (like France), will adopt stricter rule for insurance distribution, like compulsory 

advice or right of withdrawal for life insurance. (30 day period). 

- Regarding cross-selling practices, regulation under MIFID2 is “softer” than in IMD2. 

 

2. Are there specific areas of EU financial services legislation in which 

activities/products/services which have an equivalent use or effect but a different form are 

regulated differently or not regulated at all?  If so, please provide references to the relevant 

legislation and explain the nature of the difference, who is affected and the impact. 

For the FFSA, because they are not tradable at all times, life insurance products are not 

comparable with pure investment products and should therefore be treated differently. 

KID-PRIP‟s exercise shows how difficult it is to adapt a set of rules designed for pure investment 

products (directly owned by the investor) to a life insurance contract. Required information are 

inadequate and do not reflect the nature and characteristics of a life insurance contract. 

Consequently, delegated acts or regulatory technical standards will add requirements in order to 

comply with insurance specificities and MS will complete with other rules (for instance in 

France, procedure for designating the beneficiary of the life insurance contract). Consequently, 

the objective of products comparability cannot be achieved because rules of disclosure will be 

different from a MS to another.    

Regarding selling and distribution rules, the EU Commission is in the opinion that IMD1 

regulation is less protective than MIFID1 regulation. It is right that IMD1 contains no rules 

regarding transparency of remuneration and prevention and detection of conflicts of interests. But 

contrary to MIFID1 regulation, IMD1 requires from insurance intermediaries to disclose their 

capital and legal links with insurance undertakings and requires from them to have professional 

skills adapted to the product they sell. Furthermore, under IMD1, the product proposed has to 

comply with demands and the needs of the customer. Finally, under Solvency II, life insurance 

policyholders benefit from 30 day period for withdrawal. This rule does not exist in MIFID 

regulation. 

3. Do you consider that the way EU financial services legislation has been transposed or 

implemented has given rise to overlaps or incoherence? If so, please explain the issue and 

where it has arisen, giving specific examples of EU financial services legislation where 

applicable. 

The lack of precision in certain regulation enacted by EU institutions leads to different 

implementation at national level. 

For instance in France, IMD1 implementation into national regulation has lead to a compulsory 

advice (in written form) for all insurance products. 

French compulsory advice cannot comply with MIFID‟s reasoning which makes a distinction 

between different services a distributor can offer to the customer (non advised sales, 

appropriateness test, suitability test, advice for all the duration of the contract…). In France this 

reasoning is a non-sense. 

The FFSA regrets that the overlapping of texts and the uncertainties of calendar makes prudential 

regulation even more difficult to appreciate. For instance, the green paper on long-term 

investment is late compared to Solvency II‟s timetables. As a consequence, it is not possible to 

ensure it will be useful in fine. This green paper is published together with other specific 

initiatives like EIOPA‟s consultation on long term investment funds, proposal on venture capital 
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or on social entrepreneurship funds. All these initiatives lead to confusion and lack of 

consistency. 

4. How has the sequence in which EU financial services legislation has been developed 

impacted your organization? Please identify the relevant legislation and, where applicable, 

specific provisions and explain the nature of the impact. 

In recent years, insurance sector has been brought into bank regulation wake: Bâle III into 

Solvency II regulation (for compliant rules), MIFID into IMD2 (for distribution rules ), KID-

UCITS for KID-PRIP‟s. Yet, these models do not meet insurance sector specificities: activities 

and products are different, prudential rules are not treated the same way; selling/distribution 

markets are not comparable (internal distribution for banks, external distribution for insurance 

undertaking). 

Consequently, some requirements are completely inadequate or disproportionate for insurance 

sector. For instance, the KID-PRIP‟s regulation for life insurance products require information 

based on the UCITS KID which prove unsuitable for insurance contract and also incomplete to 

give full account of the live insurance operation. Eu Commission realizes this difficulty as it 

proposes to adopt delegated acts in order to adapt the KID to insurance product (see art.8.5 of the 

Commission‟s proposal). 

Equally, art 3.7 IMD2 is directly inspired from rules for investment services providers. These 

registration‟s rules are completely inadequate for insurance intermediaries who are (in the most of 

cases) natural persons or very small structures. The art.3.7 of IMD2 request as a condition of 

registration of insurance intermediaries: to provide information to their competent authorities of 

the identities of share holders or members, whether natural or legal persons, that have a holding in 

the intermediary that exceeds 10% and the amounts of those holdings and to demonstrate that the 

holding or close links do not prevent the effective exercise of the supervisory functions of the 

competent authority!!! 

During discussions and debates on IMD2 and KID-PRIP‟s regulation, the FFSA noticed a lack of 

knowledge regarding insurance functioning, market and regulation. 

5. Are there areas of EU financial services where the difference between forms of 

regulation (non-binding Code of Conduct or Recommendation to Member States vs 

legislative proposals) has affected your activities? 

As stated in the introductory remarks, the overlap among different regulatory levels appears as 

obstacle for the understanding of the applicable legislation. 

Diversity in the sources of law leads to a confusion of competences. There is a danger that the 

executive body as well as the supervisor are tempted to go beyond the implementing measure and 

to gold plate the legislative text adopted by European parliament and Council.  

Concerning guidelines addressed by EIOPA to national supervisory authorities, the FFSA 

observes a certain number of Member States integrate in extenso these guidelines, whilst other 

are keen to adapt them or to go beyond what these guidelines are up to. 

Some degree of flexibility shall be preserved when it comes to the implementation of these 

guidelines, at national level, in order to take due account of the specificities of each market. 

However, on the key elements, such as definitions, the guideline should be maximum 
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harmonisation, otherwise the objective of “ensuring common, uniform and consistent application 

of Union law”
4
 will not be achieved. 

For instance, the FFSA regrets the definition of “complaint” proposed by EIOPA in its guidelines 

dated 14 June 2012 on complaints handling by insurance companies be only indicative whereas it 

is essential to know the exact scope of the guideline. It is even more important in the sense that 

EIOPA guidelines ultimately lead to additional regulatory requirements for the industry. In this 

regard an analysis should be conducted to investigate the legal nature of these guidelines towards 

Member States and to the industry which will have to apply to them. 

6. How do you think the coherence of EU financial services legislation could be further 

improved? 

The FFSA shares the view the increasing number of regulatory initiatives within the financial 

services sector does not result in higher quality outcome. Today it is very challenging to follow 

the evolution of different texts and their coherence. Moreover it is not democratic to think that the 

first text voted will be the benchmark for others. As a consequence, it circumvents professionals 

[from one sector] to engage a debate on the rules they will have to apply due to the mere fact, it is 

considered this debate already took place on another piece of regulation which do not concern 

them. 

With reference to the answer of question 2, the coherence of EU financial services legislation 

should not lead to the adoption of common rules for all. In any event, the convergence of rules to 

achieve more coherence requires a comprehensive assessment of existing rules and standards, 

which has not been done so far. Thus the right of withdrawal applicable to underwriters of life 

insurance contracts was never taken into account in the comparison of sectoral legislations whilst 

it is a key provision in retail investors protection. 

This comprehensive assessment shall be based on a detailed study, and upstream of cumulative 

impacts of different regulations, in order to avoid the negative consequences of cumulative 

regulations which induce unwanted macroeconomic consequences. It is indeed the core issue of 

the European Commission green paper on long term financing of the European economy which is 

to identify qualitatively negative effects of uncoordinated cumulative prudential layers on 

investment. It is important to underline that the quantification of investment risks is certainly of 

great technical sophistication but it shall never be an excuse for the political power to transfer 

responsibility to supervisory authorities. The political orientation shall prevail over a pure 

technical justification. 

A fair and impartial inventory of the implementation of the acquis communautaire in all Member 

States should be a prerequisite to any new legislative proposal. This inventory would ensure the 

planned evolutions are justified by frequent and observed flaws in the EU area as a whole and are 

not limited to one jurisdiction. This inventory would ease the justification of planed changes and 

their acceptance by the professionals concerned. 

Finally the notion of fair competition is a key principle which shall be applied in each piece of 

EU legislation covering similar activities performed by operators in different status. The FFSA is 

supportive with this principle being mentioned recently by the European Parliament in its report 

to the EC white paper on pensions, where it is repeated the principle “same risks, same rules” 

shall apply among insurers and pension funds for occupational pension activities. 

                                                 

4
 Article 16.1 Regulation 1094/2010 
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7. What practical steps could be taken to better ensure coherence between delegated 

acts and technical standards and the underlying "Level 1" text? 

The FFSA is of the opinion the usage of delegated acts, regulatory technical standards and 

implementing technical standards should remain limited and shall in any case be strictly framed 

in order to avoid confusion between the executive, legislative and supervisory powers. 

Secondly, if it is considered there should be consistency, this latter is best ensured by the 

legislative level which will shape the delegation of powers to level 2 and level 3. To this end the 

Parliament shall obtain from the Commission a clear and comprehensive overview of the acquis 

communautaire applicable to the financial services sector as a whole. 

Finally it is key delegated acts, technical standards and guidelines make a clear reference to the 

level 1 provisions (or level 2 where appropriate) concerned. Against this background, EIOPA 

should not be allowed to draft staff papers. 

In the course of the negotiation on omnibus 2 directive amending solvency 2 directive, the FFSA 

observed the enlargement of EIOPA‟s powers with the competence to draft an increasing number 

of technical standards. This expansion of EIOPA‟s normative power bears the risk of confusion 

between the regulatory and supervisory missions. 

In our view, a clear cut shall be defined among technical issues for which EIOPA‟s input is 

welcome and strategic issues with significant macroeconomic and social consequences. These 

latter require a comprehensive analysis which cannot be dealt through the mere technical angle. 

It is critical the scope of level 3 technical standards be defined by levels 1 and 2 and be endorsed 

by the European Commission, the only institution with an exhaustive regulatory vision. Level 3 

technical standards shall only be the mere transcription of the measures adopted at higher levels 

which regulate structural elements of the legislation. In any case, the technical standards should 

not be used as instruments to circumvent the powers vested in the executive and legislative 

powers. 

The sector raised some concerns about whether there was confusion of powers in the allocation of 

powers to EIOPA for drafting technical standards on solvency 2 structural issues such as the 

standard formula calibration, the calculation of technical provisions, or the eligibility and ranking 

of own finds. 

8. Which area or specific change would you identify as the highest priority for the 2014-

2019 mandate in terms of improving the coherence of EU legislation?  

Nowadays, while all the legislative projects are still open (Omnibus II, IMD2, PRIPs), new 

consultations or studies are started by the European Commission (occupational pension funds, 

third pillar pension products, remunerations structure and conflict of interest). These 

consultations are likely to lead to new legislative initiatives. It could return to issues which are 

still under discussion in the first proposals. 

In this context, FFSA considers that: 

- Higher priority should be given to the prudential questions since the solvency of insurance 

undertakings is the first protection of insured party, 

- An evaluation of the cumulative impact and of the coherence of current and public 

initiatives should be conducted to set priorities for action and to rationalise the legislative 

initiative, 

- An agenda of actions should be determined taking into account the markets‟ ability to 

follow regulatory developments. 
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9. Do you consider that the EU legislative process allows the active participation of all 

stakeholders in relation to financial services legislation? 

The FFSA often noticed that the reasons of some legislative initiatives were not always very 

clear. The arguments to justify these initiatives are not always based on objective or demonstrated 

criteria like, for instance, the assessment of important failure on the whole European market. 

As a concrete example, the CEIOPS report of March 2007 concerning the implementation of the 

2002/92 directive on the insurance mediation revealed no main issues. The only concern about 

IMD was the gold plating in some member state and the need of clarification for some terms of 

the directive which could be interpreted differently. 

In the very first consultation of the European Commission, the main assessment retained by the 

institution is the difference in the implementation of the Directive in member states : 

« The Commission services initiated an implementation check of the Directive in 2005. 

According to this review, the goal of achieving a certain minimum level of consumer protection 

has generally been achieved in all Member States. Insurance intermediaries are required to 

provide comprehensive information to the consumer prior to the conclusion of any initial 

insurance contract, and, if necessary, upon amendment or renewal of the contract. 

Complaints procedures are organized by competent authorities or by specific bodies established 

for this purpose. Member States have also introduced out of court settlement procedures to 

handle complaints.1 However, due to its minimum harmonization character; a patchwork of 

national regulations has emerged in Member States. This has lead to significant gaps and 

inconsistencies as far as the activity of insurance mediation is concerned.” 

Over time, others arguments were put forward in link with the PRIPs initiative and the MIFID 

revision: reinforce the information given to the consumer; clarify the rules on conflict of interest 

and on transparency. Today, five years after the first work, it seems clear that the revision of the 

insurance mediation Directive has no other justification and goal than to extend to insurance 

sector the rules of banking sector and financial instrument market. 

Otherwise, the FFSA disapproves the method leading to remove a professional sector from a 

democratic debate on the rules which will be applicable for the sector. All the more if the reason 

of this removing is because the debate is already closed for a neighboring sector. 

10. Do you consider that EU legislators give the same degree of consideration to all business 

models in the EU financial sector? 

Looking at the ongoing various legislative initiatives, the FFSA observes the tendency of the 

legislator and of the supervisors to only take into account the big structures which possess 

sufficient human and financial resources to meet more and more requirements. 

If the proportionality principle is recalled in all recitals, this recall is rarely implemented in the 

text. The example of question 4 is very lightening: only banks acting as insurance intermediaries 

will be likely concerned by the requirement to inform about the identity of shareholders and 

people who have close link with them, ant the demonstration in a adequate way than the 

shareholders and close links does not hinder the good fulfillment of the supervision. And yet, this 

requirement is already applied to the banks as banking establishment. 

As a result, disproportionate requirements could lead to some professionals „disappearance 

(mostly natural person or SME) or to concentration phenomena and in both cases damaging effect 

on competition and trade. 

 


