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1 Introduction

1.1 The Financial Conduct Authority (FCA) is pleased to respond to the European Parliament’s (EP) 

Committee on Economic and Monetary Affairs (ECON) public consultation on enhancing the 

coherence of EU financial services legislation.

1.2 The FCA was established on April 1, 2013 by the Financial Services Act 2012 as part of a 

restructure of the UK regulatory system.  

1.3 The FCA’s overarching objective is to ensure financial markets work well so consumers get a fair 

deal.  Our other statutory objectives are to:

 Secure an appropriate degree of protection for consumers;

 enhance the integrity of the UK financial system; and

 help maintain competitive markets and promote effective competition in the interests of 

consumers.

1.4 The FCA has in place a Handbook, displaying all provisions which apply to FCA-regulated firms 

(including provisions originating from EU law). The current handbook, covering all the sectors, 

activities and firms we regulate, can be viewed via our website at 

http://fshandbook.info.FS/index.jsp

2 Our response

2.1 In responding to this consultation our focus has been on incoherencies in legislation that falls 

within our statutory remit and, in particular, where we think these pose potential risks of 

consumer detriment. This response is therefore not meant to be a fully comprehensive analysis 

of all aspects of EU financial services legislation within the scope of the ECON exercise. 

2.2 We have signposted which parts of our response address which questions in the ECON 

consultation. We would be happy to provide further detail and possible solutions to the 

examples provided below. 



3 Disclosure of information (question 1)

3.1 Effective and proportionate disclosure of information is an important tool in ensuring that 

consumers have the right information to make an informed decision.  There is, however, a 

tendency of over-reliance on disclosure as a means of providing consumer protection. 

3.2 Our research shows that there are limits to what can be achieved through disclosure of 

information, and that simply giving more information does not necessarily improve consumer 

protection. This is because consumers do not always use such written information to inform 

their decisions which are instead governed by a range of behavioural biases 

(http://www.fca.org.uk/your-fca/documents/occasional-papers/occasional-paper-1).  In addition 

the quantity of information provided often means that the most important messages for 

consumers risk being lost. 

3.3 We believe that disclosures required in legislation, such as standardised information documents, 

must be designed to engage consumers better, which is likely to include focusing on key 

messages and the means of delivering these. These documents should also be tested with 

consumers before agreeing the final format.

3.4 There is also the risk of potential overlaps in legislation containing disclosure requirements; for 

example between the draft PRIPs Regulation, the Prospectus Directive (Directive 20010/73/EU), 

Insurance Mediation Directive (IMD) (Directive 2002/92/EC) and Solvency II (Directive 

2009/138/EC). This means that consumers could be receiving multiple pieces of information in 

relation to the same product. We believe that when new disclosures are introduced it is 

essential to first take stock of the disclosures that already exist to properly consider and avoid 

potential overlaps.

4 Payment and e-money (question 1)

4.1 The European Commission (EC) is undertaking a review of the Payment Service Directive (PSD) 

(Directive 2007/64/EC) this year and the Electronic Money Directive (2EMD) (Directive 

2009/110/EC) next year. Alongside this there are a number of related initiatives and reviews 

such as the EC’s Green Paper on card, internet and mobile payments and proposals for a 

Directive focusing on payment account access, fees and switching. We believe it is essential 

there is alignment between these initiatives and reviews to achieve a coherent outcome that 

does not stifle innovation and ensures that competition is working well for consumers.

4.2 A number of concepts in this space appear to overlap (including the concepts of deposits, 

payment accounts and e-money accounts). There is member state guidance on the distinctions 

between these various concepts and some guidance given in EC questions and answers. 

Nevertheless it would be useful to review these with the aim of integrating the PSD with 2EMD 

when it is reviewed next year.



5 Derivatives (question 1)

5.1 There appears to be an overlap and differences in reporting requirements on derivatives trades 

from firms under European Market Infrastructure Regulation (EMIR) (Regulation No 648/2012), 

Markets in Financial Instruments Regulation (MiFiR) and the Regulation on Wholesale Energy 

Markets and Transparency (REMIT) (Regulation No 1227/2011). This potentially leads to double 

reporting and differences in information reported which makes it harder for National 

Competent Authorities (NCAs) to use the information and is burdensome and expensive for 

firms. In order to avoid confusion for firms and NCAs we would suggest that all reporting 

requirements on financial instruments are considered together and rationalised.

5.2 Additionally, the definition of OTC derivatives under EMIR creates an inconsistent approach 

between derivatives traded on a Multilateral Trading Facility (MTF) and those on a regulated 

market (RM). In particular, because derivatives transactions executed on an MTF are treated as 

OTC under EMIR, they count towards the calculation of the clearing threshold for non-financials 

and can be subject to EMIR rules on mandatory clearing and risk management of bilateral 

trades. This is not the case for transactions executed on a regulated market. Given that MTFs 

and RMs are performing the same function of organised trading markets it would make sense to 

treat derivative transactions performed on them consistently in this respect.   

6 Passporting (question 2)

6.1 Passporting plays an important role in the EU financial services regime, increasing consumer 

choice and competition within a framework of agreed standards. However we consider that the 

regime would benefit from more consistency across directives. Currently, different directives put 

in place different regimes with differing responsibilities for either the home or host state 

competent authorities, depending on the market sector. 

6.2 Clarity and consistency on this aspect of EU legislation should also extend to consistent 

definitions of such concepts as home state, host state, the freedom of establishment (branches) 

and requirements related to the location of firms’ head and registered offices. 

6.3 We have identified inconsistencies across Directives including the Prospectus Directive, 

Transparency Directive (2004/109/EG), UCITS (Directive 2009/65/EC), AIFMD (Directive 

2011/61/EU), MiFID (Directive 2004/39/EC), IMD, PSD and 2EMD where issues such as 

home/host responsibility, time limits and multiple regimes are applied to the same firm. Such 

inconsistencies can create barriers to entry, impede the growth of the cross border markets, add 

complexity and costs to the regulatory process and create uncertainty in the protections offered 

to consumers. 

7 Regulatory arbitrage (question 2)

7.1 It is important that legislation has clear rules tackling the potential for regulatory arbitrage. 

MiFID, UCITS and a number of other pieces of legislation are very clear about this. It is explicitly 

set out that the home supervisor should not grant authorisation where there is evidence that a 



firm has opted for the legal system of one member state for the purpose of evading the stricter 

standards in another. Similar explicit statements are absent in, for example, the IMD, 2EMD and 

PSD. 

8 Product governance and intervention (question 2)

8.1 The growing complexity of financial products has shown that it is important for regulators to be 

able to set standards for product manufacturers and to intervene quickly in order to tackle risks 

arising from products which are inappropriately designed or distributed.

8.2 The Markets in Financial Instruments Regulation (MiFIR) currently being negotiated in Council 

and the European Parliament, provides for competent authorities to set requirements for 

product manufacturers to identify target markets for their products and to take into account 

the interests of the intended consumers when designing products. The MiFIR draft also 

explicitly provides for product intervention powers for national competent authorities, enabling 

timely intervention (including, for example, product bans) in relation to MiFID-scope financial 

instruments where serious problems are identified.

8.3 In the interests of regulatory consistency, market integrity and consumer protection, we believe 

the EU should take steps to make sure that equivalent product governance standards and 

product intervention powers are introduced to other EU financial services legislation to ensure 

effective tools are available to competent authorities across all sectors to tackle product-related 

issues and to curb the potential for arbitrage. 

9 Data protection (question 4)

9.1 DG Just published a draft regulation in January 2012 to update the EU data protection regime 

for the 21st century. While data protection is an important consumer safeguard, the EU regime 

must properly recognise and allow necessary processing of consumer data by financial services 

firms in order to meet their obligations under other EU legislation requirements in the interests 

of consumer protection and market integrity. The regulation must therefore be mindful of the 

need to allow legitimate processing and retention of customer information by banks and other 

financial institutions as well as their agents. 

9.2 Financial institutions, for example, need to be able to undertake checks on customers to 

prevent fraud and financial crime. These checks are a component of ensuring clean markets and 

protecting consumers from fraud and abuses such as identity theft. Profiling of customers via 

credit checks can help financial institutions offer the right and affordable product to the 

consumer. It is essential that such considerations are taken into account in any amendments to 

the data protection regime. 

9.3 We would also raise the general point that in the interests of coherence of legislation it is 

important to ensure alignment and communication between different Commission 

directorates-general on legislation concerning financial services.



10 Process Issues

10.1 Our response focuses on specific examples areas of EU financial services legislation where we 

believe incoherencies exist. We also believe that certain processes would help deliver more 

coherent legislation. These are set out below. We would also note that it is important that the 

Commission is clear about where markets are local, national or Community-wide, and select 

and design market interventions that are mindful of this.

11 Pace of EU financial services legislation (question 4)

11.1 While recognising the need for urgent action following the crisis, legislators must take care to 

adopt realistic and co-ordinated implementation timetables, and consider phased 

implementation where appropriate. This would make it easier for NCAs to implement and 

supervise effectively.

11.2 Regulators have faced challenges in complying with the cumulative weight of legislation in 

recent years. The pace of change makes it harder to effectively supervise the legislation in 

order to deliver the intended benefits in practice. This brings the risk that where problems 

continue, the proposed solution is perceived to be a change in the rules, when in fact, what is 

needed, is progress in applying them. 

12 Ensuring better coherence between BTS and the underlying level 1 text (question 7)

12.1 Greater clarity in the mandates for level two delegations would be beneficial and assist the 

European Supervisory Authorities (ESAs) to work within these mandates. In addition, after the 

fact reviews of Regulatory/Implementing Technical Standards should be undertaken to assess 

whether they have achieved the objectives of the level 1 text.

13 Impact Assessments (question 8)

13.1 Impact assessments should be done for all proposals. These assessments should also take into 

account any other legislation that would have a bearing on the overall cost and benefits (i.e. 

consider the cumulative impact reforms have on market outcomes).  Unless the impact of 

existing regulation is understood with time and resource spent on making sure it works 

properly, there is a significant risk that any additional legislation will not fix the intended 

problem. It is important to ensure existing regulations work properly before adding more 

regulation on top. We would also note that Impact Assessments should play a greater role in 

informing policy choices before the policy preference has been identified. 

14 Active participation of all stakeholders in relation to financial legislation (question 9)

14.1 It is important that all stakeholders engage with the EU legislative process. However, the 

volume of legislation can make it difficult for small stakeholders to effectively engage in the 

process. This has sometimes meant that only a narrow group of stakeholders - particularly the 

large industry players – have responded to consultations. 



14.2 It is also important that groups representing consumers, which tend to be smaller and less 

resourced, have the ability to participate in the legislative process. 

14.3 A number of measures could facilitate wider engagement. This could include allowing for longer 

consultation periods or targeting specific groups during consultation and adopting processes 

that facilitate their participation. This is particularly important where legislation has a strong 

consumer focus.




