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COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS 

- PUBLIC CONSULTATION - 
 

Questionnaire for the public consultation on  

enhancing the coherence of EU financial services legislation 
 

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 

any confidential material with your response. Please make sure you indicate the identity of the contributor.  

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: Lieve Lowet (in my personal capacity) 

Please note that the replies to these questions have not been inspired, nor seen or be discussed or 
approved by any client or potential client and are the sole responsibility of the author. They are the 
results of several years of observation of the European financial regulatory scene and are made with 
the intention to contribute to a further efficient and effective corpus of European financial legislation. 
This contribution only contains answers to questions 2, 6, 9 and 10.   

Position: partner at ICODA European Affairs 

Contact details: lowet@icoda.eu 

Organisations 

Name of organisation: 

Name of contact point for response: 

Contact details: 

Main activity of organisation: 

Registration ID in the Transparency register (where applicable): 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the nature 
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of the overlap, who is affected and the impact. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not 

regulated at all?  If so, please provide references to the relevant legislation and explain the nature 

of the difference, who is affected and the impact.  

The need for a total balance sheet approach in all financial sector single licenses in the EU?  

European Commissioner on Internal Market and Services, Michel Barnier has state on several occasions that 
“no financial player, no financial product and no financial market should escape effective regulation and 
supervision”. In efforts to achieve this goal, the Commission has proposed several initiatives; in the banking 
sector, it has been building on the Capital Requirements Directives.  

The first steps were taken in 1989 with Council directive 89/647/EEC of 18 December 1989 on a solvency ratio 
for credit institutions, essentially focusing on credit risk.  

Since then, the Commission has introduced the Council Directive 93/6/EEC of 15 March 1993 on the capital 
adequacy of investments firms and credit institutions, which broadened the scope and set common 
standards  for market risks incurred by credit institutions, and providing a complementary framework for the 
supervision of the risks incurred by institutions, in particular market risks, and more especially position risks, 
counterparty/ settlement risks and foreign-exchange risks; it introduced the concept of a 'trading book'.  

The adoption of the Basel II guidelines in 2004 was followed at EU level by a recast of the Banking Directive on 
the one hand and the Capital Adequacy Directive (93/6/EEC) on the other hand and resulted in the recast 
Banking Directive (Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006 
relating to the taking up and pursuit of the business of credit institutions) and in the recast Capital Adequacy 
Directive (Directive 2006/49/EC of the European Parliament and of the Council of 14 June 2006 on the capital 
adequacy of investment firms and credit institutions). As new risk category, it introduced among others 
operational risk capital requirements.   
 
CRD  II: On 16 September 2009, the Council and the European Parliament adopted Directive 2009/111/EC, 
which, together with Directives 2009/27/EC and 2009/83/EC, formed the second legislative package aimed at 
ensuring the financial soundness of banks and investment firms. The main amendments introduced made 
incremental changes aimed at improving the management of large exposures, the quality of banks' capital, and 
added liquidity risk management and the requirements for securitization risk.   

CRD III:  On 24 November 2010, the Council and the European Parliament officially adopted Directive 
2010/76/EU with enhanced capital requirements for the trading book and for re-securitisations and the 
supervisory review of remuneration policies. 

The recently nearly approved CRD IV added among others capital requirements for systemic risk, 
countercyclical risk, short term liquidity risk (see the LCR), funding risk ( NSFR) and excessive leverage risk. 

Every CRD has thus added another slice of risk, maintaining the piecemeal approach.  

Throughout the years, it appears that none of the CRDs have introduced the obligation of a total balance sheet 
approach, currently one of the building blocks in the capital requirements legislation of the insurance industry, 
Solvency II (Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the 
taking-up and pursuit of the business of Insurance and Reinsurance). Solvency II declares, “solvency 
requirements should be based on an economic valuation of the whole balance sheet” and “ capital 
requirements should be covered by own funds, irrespective of whether they are on or off the balance-sheet 
items “.  

Additionally, Article 45 of SII states that every insurance undertaking and  reinsurance undertaking shall 
conduct as part of its risk-management system  its own risk and solvency assessment (called ORSA), which 
should include at least (a) the overall solvency needs taking into account the specific risk profile, approved risk 
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tolerance limits and the business strategy of the undertaking; (b) the compliance, on a continuous basis, with 
the capital requirements, and (c) the significance with which the risk profile of the undertaking concerned 
deviates from the assumptions underlying the Solvency Capital Requirement. Obviously, the own-risk and 
solvency assessment shall be an integral part of the business strategy and shall be taken into account on an 
ongoing basis in the strategic decisions of the undertaking. 
  
Thus, the obligation of a total balance sheet approach principle coupled with the requirement for an Own Risk 
and Solvency Assessment or ORSA as laid down in article 45  avoids the ‘regulatory risk’ of omitting important 
risks  somewhere on or off balance sheet , and reduces the challenge of continuously running behind the 
reality.  An ORSA requirement or equivalent without total balance sheet approach risks not being complete 
and vice versa.   
 
This total balance sheet approach is already debated in one area beyond insurance, namely occupational 
pension funds or IORPs. EIOPA has suggested a holistic balance sheet approach for occupational pensions to 
ensure sustainability within the sector.  
 
Could it be argued that as long as credit institutions are regulated on a piece meal basis as illustrated through 
the CRD, we will continue to run the risk of incomplete regulation? And could it be argued that a total balance 
sheet approach as corollary of an own risk and solvency assessment both  need to be applied beyond insurance 
and  reinsurance undertakings also to credit institutions, investment firms and any other EU financial single 
license?  
 
See for example also the study published by Groupe Consultatif (European Actuarial Consultative Group), in 
Janaury 2013 - Comparison of the Regulatory Approach in Insurance and Banking in the Context of Solvency II:  
“Basel II/III includes the quantification of off Balance Sheet assets but not shadow banks and it is still not a total 
Balance Sheet approach (as Solvency II is) … “ and “The total balance sheet approach puts a very specific focus 
on the profile of assets in relation to liabilities. The approach is all‐risks and much more comprehensive and 
integrated in its financial risk management and measurement. It takes a much more economic approach 
considering both sides of the balance sheet.” 
 
The need for a coherent set of single licenses?  
 

The EU definition of credit institution as an undertaking whose business is to receive deposits or other 
repayable funds from the public AND to grant credits for its own account has resulted in regulating 
undertakings whose business is to receive deposits or other repayable funds from the public  OR to grant 
credits for its own account in a different way in different Member States.  

There is no EU definition of a bank. The credit institution definition encompasses not all institutions who give 
credit.  

In the mortgage credit market for example, credit and non-credit institutions are active. A Commission study 
conducted in 2007 concluded that 20 Member States allow domestic and foreign non-credit institutions to 
provide residential mortgage loans. Of these 20 Member States, 14 require that non-credit institutions 
undertake some form of notification, registration or authorisation in order to provide residential mortgage 
loans. Six Member States do not however require any notification, registration or authorisation. In principle, 
general conduct of business rules, including consumer protection laws, apply in all Member States (1). The 
Commission introduced on 31 March 2011 a Proposal for a directive on credit agreements relating to residential 
property, in which the last article before the final provisions, article 23, proposes that Member States shall 
ensure that non-credit institutions as referred to in Article 3(i) are subject to adequate authorisation, 
registration and supervision arrangements by a competent authority as defined in Article 4.  

Such requirement, although it avoids gaps, does not result in a coherent legal framework.  

Is it possible that in the area of consumer credit, where also credit and non-credit institutions are active, the 



same observation can be made?  

(1) http://ec.europa.eu/internal_market/finservices-retail/docs/home-loans/non-credit/feedback_en.pdf 

 

3. Do you consider that the way EU financial services legislation has been transposed or 

implemented has given rise to overlaps or incoherence? If so, please explain the issue and where 

it has arisen, giving specific examples of EU financial services legislation where applicable. 

In case of minimum harmonization, has this not always been the case as ‘incoherence’ is built into the system?  

 

4. How has the sequence in which EU financial services legislation has been developed impacted your 

organisation? Please identify the relevant legislation and, where applicable, specific provisions and 

explain the nature of the impact. 

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 

affected your activities? 

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

d) other suggestions?  

 
As a start, it might be envisaged to be more clear about the precise content of a single rulebook. The concept is 
used manifold in many conversations, consultations, hearings and articles but there is no clear and/or official 
definition in EU law. As such it may mean many things to many people.  
In case the single rule book encompass only EU acts based on exclusively full harmonisation, there are few 
areas which qualify (such as CRR as it is a regulation but not CRD IV; and such as SII as this is a maximum 
harmonization directive). It could be argued that only such legislative acts can be part of a unified legally 
binding code of financial services law.  
In case the single rule book encompasses more than only maximum harmonization legislation, and includes 
also minimum harmonization directives, and their L2 acts, the single rule book may well mean a single book, if 
codified (meaning all rules in one single book) but not a single rule book (meaning one single rule without  
potential for divergences).  
 
Independent of the desire to achieve a single (rule) book in whatever shape and form, the avalanche of  
financial services legislation over the last year has stimulated unfortunately silo thinking.   
 
If  option b), a unified, legally binding code of financial services law implies a codification of all financial sector 
related legislation, such initiative can be a value-added, but this would require an overall framework.  

 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 
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standards and the underlying "Level 1" text?  

8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation?  

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 

relation to financial services legislation?  What, if any, suggestions do you have for how 

stakeholder participation could be enhanced? 

Although the EU legislative process provides various media for active stakeholder participation (via public 
consultations, hearings, surveys, etc.), the fact that these documents are delivered practically exclusively in 
English limits the potential pool of responses to only English-speaking stakeholders and/or gives an advantage 
to the citizens of English speaking member states. Even worse, draft directives are barely translated and are 
often quasi exclusively available in one, not even in the four official languages of the Treaty.  

Advantages not only relate to a higher speed of access and reduced costs (as the burden of translation which 
shifts to the national or stakeholder level is not needed for English speaking member states) but may also 
induce a preference for Anglo-Saxon concepts . In order to improve stakeholder participation, perhaps 
stakeholders  should be reminded that replies are possible in one of the languages  of the European Union, in 
line with Article 2  of “Regulation No. 1 : Determining the Languages to be Used by the European Economic 
Community” (1958) ?  “Documents which a Member State or a person subject to the jurisdiction of a Member State 
sends to institutions of the Community may be drafted in any one of the official languages selected by the sender. 
The reply shall be drafted in the same language.”   

If the European Parliament is able to translate its draft reports and amendments into all official languages, 
which must be applauded, would it not be correct to expect the same from the initiating institution?   

Therefore, to allow for an active participation of all stakeholders, any consultation should clearly state that 
replies can be sent in any official language of the EU, and draft directives should be translated in all EU official 
languages.  

10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for 

ensuring appropriate consideration of different business models in the development of EU financial 

services legislation.  

I do not consider that EU legislators give the same degree of consideration to all business models in the 
financial sector. The EU has made considerable effort to regulate corporate models; however, we believe that 
legislators, when doing so, need to consider all corporate models. Firstly, EU financial services legislation is 
quite intertwined with company law. EU single market legislation pertaining to company law seems to be 
heavily focused and skewed toward regulation for limited liability companies, whether public (stockquoted) or 
not.  
 
Example: the current proposal for a directive enhancing the transparency of certain large companies on social 
and environmental matters. This Directive amends the Accounting Directives (Fourth and Seventh Accounting 
Directives on Annual and Consolidated Accounts, 78/660/EEC and 83/349/EEC, respectively). The objective is to 
increase EU companies’ transparency and performance on environmental and social matters, and, therefore, to 
contribute effectively to long-term economic growth and employment (dixit Commission).  Commissioner 
Barnier announced in the press conference (when proposing this draft) that this proposal would be applicable 
to (all) quoted and non-quoted companies with more 500 personnel (pour les grandes entreprises de plus de 
500 personel). However, besides the threshold, the scope of the application is not all companies, but 
companies already falling under the scope of application of the Accounting directives. As a result, the EU focus 
on limited liability companies leaves the single market for non-limited liability companies largely incomplete as 
it will depend on member  states how to treat other entrepreneurial forms. By doing so, the EU not only 
ignores these forms but also increases the difficulties to operate in a single market for non-LLCs.  



 
Example: companies in the EU when wanting to take benefit of the Single Market can go cross-border by 
setting up an establishment, branch out or sell their services directly. Some company forms such as mutual 
societies cannot fully benefit from the Single market, because they cannot in all countries benefit from the 
freedom of establishment or the freedom of services. They can also not regroup in a mutual fashion. The EU 
has not foreseen any legislation for this form of entrepreneurship, which after more than 50 years of Union 
existence is a sad story.  These legal barriers are well described in the Berlinguer report , Statute for a European 
Mutual Society, unanimously adopted by the EP on 14 March 2013, and the accompanying European Added 
Value Assessment , EAVA 1/2013, A Statute for European mutual societies.  
 
Secondly, this LLC focus permeates in the financial sector legislation: the majority of financial legislation starts 
with the LLC model assumption and based on that, legislators make adjustments on the fringes for non-LLC 
business models.  
 
Example: Art 42, SII directive, concerns fit and proper requirements for persons who effectively run the 
undertaking or have other key functions. This article states that “insurance and reinsurance undertakings shall 
ensure that all persons who effectively run the undertaking or have other key functions at all times fulfil the 
following requirements: (a) their professional qualifications, knowledge and experience are adequate to enable 
sound and prudent management (fit); and (b) they are of good repute and integrity (proper).”  
In the case of mutual insurers, where the highest governance organ(s) is/are chosen among members at 
general meetings in a direct or indirect democratic fashion, especially the fit requirement puts this model into 
question. A possible solution has been found by adding in the Level 2 legislation a reference to a collective 
evaluation of the fit and proper requirements. This ‘adjustment on the fringe’ is however not enshrined in the 
level 1 text and underlines that the LLC model is the basic assumption.  
 
As a result, we observe that non-LLCs are not deeply stimulated by legislation because they are either 
lukewarmly recognized on their specificities or completely ignored. 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 

proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 

your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 

MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


