
EUROPEAN PARLIAMENT

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS

- PUBLIC CONSULTATION -

Questionnaire for the public consultation on 
enhancing the coherence of EU financial services legislation

The European Parliament's  Economic and Monetary Affairs Committee is launching a public consultation on
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule
book in financial  services  across  the  EU and the EU legislator's  willingness  to  have "all  financial  markets,
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together
seamlessly.  The consultation  will  feed  into  a  programme  of  reflection  to  determine  future  priorities  for  the
remainder  of  this  mandate  and to  inform the priorities  for  the  incoming Parliament  in  2014.   All  interested
stakeholders,  including  academics  and  informed  individuals,  are  invited  to  complete  the  Committee's
questionnaire  by  12  noon  CET  on  Friday  14  June  and  send  it  by  e-mail  to:  econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send
any confidential  material  with your  response.  Please make  sure  you  indicate  the  identity of  the  contributor.
Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Organisations

Name of organisation: PrePay Technologies Limited

Name of contact point for response: Micki Wainhouse

Contact details: Micki.Wainhouse@prepaysolutions.com

Main activity of organisation: 

PrePay Solutions (PPS) is the trading name of PrePay Technologies Limited, and is majority owned by 
Edenred (a world leader in providing prepaid services to business customers and their employees (or 
other associated individuals)).  PPS is authorised by the Financial Conduct Authority as an Electronic 
Money Institution with Firm Registration Number 900010.  PPS provides prepaid and related services 
to consumers and (as a technical solution partner with Edenred and other companies) to business 
customers in 17 countries.

Registration ID in the Transparency register (where applicable):

QUESTIONS

1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements?  If so, please provide references to the relevant legislation and explain the nature of 
the overlap, who is affected and the impact.

There is significant overlap between Directive 2009/110/EC (the "E-Money Directive") and Directive 
2007/64/EC (the "Payment Services Directive") in that, in substance, the E-Money Directive largely 
duplicates what is in the Payment Services Directive. As an example, the E-Money Directive entitles e-
money issuers to provide payment services in addition to services relating to the issuance of e-money. 
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Accordingly, we feel that there is a strong case for rationalising the two directives into a single 
directive.

There are also overlapping information requirements as between Directive 2002/65/EC (the "Distance 
Marketing Directive"), Directive 2000/31/EC (the "E-Commerce Directive") and product specific 
legislation such as the Payment Services Directive. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not regulated
at all?  If so, please provide references to the relevant legislation and explain the nature of the 
difference, who is affected and the impact.

Currently, in comparison to the treatment of some other payments products, there are discrepancies in 
the regulation of the issuance of mono gift cards, which fall outside of regulation. A mono gift card is a 
product issued by a retailer on the payment of money by a consumer who then receives the gift card to 
be used solely with that retailer. The consumer then holds a balance on account with the retailer which 
is reduced as the gift card is used. When a consumer uses his/her gift card, there is no funds transferral; 
spending results in a purely accounting adjustment of the balance on account. As a result of there being 
no payment transaction, the retailer issuer does not provide a payment service under the Payment 
Services Directive. Furthermore, the mono gift card does not fall within the definition of e-money under
the E-Money Directive because it is not accepted by third parties.1

However, from the point of view of the consumer, a mono gift card is indistinguishable from many 
other payments products, and moreover, consumers are likely to be unaware that, in contrast to other 
payments products, mono gift cards are unregulated. It is worth noting that, as has been shown in recent 
years with the failure of various mono gift card issuers, there seems little sense in special regulatory 
treatment of mono gift cards where the risks and harm to the consumer resulting from a mono gift card 
issuer failure would be just as great as would be the case were an issuer of some other payment product 
to fail. For these reasons, we believe that such mono gift cards should be brought within regulation.

3. Do you consider that the way EU financial services legislation has been transposed or implemented
has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 
giving specific examples of EU financial services legislation where applicable.

Generally speaking, many financial services are offered to a domestic audience, however, e-money and 
payment services (such as, for example, money remittance) particularly lend themselves to businesses 
offering cross-border services. As such, differences in the implementation and application of legislation 
from EEA state to EEA state can be particularly problematic when providing these types of services 
across the Community. Overlaps and incoherence can arise on several grounds:

Optional provisions

The implementation of certain provisions of a financial services directive may be optional for Member 
States, for example:

• the derogation in Directive 2005/60/EC (the "Third Money Laundering Directive") (as 
amended by the E-Money Directive) allowing an institution that sets purse limits for its e-money
products to carry out simplified customer due diligence;2 and

• the E-Money Directive gives Member States options as to how to implement the directive in 

1 Article 2(2) E-Money Directive
2 Recital 37 and Article 11(5)(d) Third Money Laundering Directive
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respect of small e-money issuers.3

Differences in the level of harmonisation

While more recent directives such as the Payment Services Directive and the E-Money Directive are 
maximum harmonisation directives, others, particularly older directives such as the Third Money 
Laundering Directive, are minimum harmonisation directives allowing individual Member States to add 
to the provisions of the directive (i.e. to "goldplate") when implementing into national laws.

We find it regrettable that the draft fourth money laundering directive4 has not followed the trend (of the
Payment Services Directive and the E-Money Directive), in that the current draft is minimum 
harmonisation.

Inconsistencies as to whose laws apply

There are a number of inconsistencies as to whose laws (where the laws implement a directive) apply to 
an entity operating in a number of Member States.

We welcome provisions such as Article 82 Payment Services Directive, which makes clear that a host 
state's Conduct of Business rules implementing the Payment Services Directive should only apply where
a passporting entity is operating from an establishment in the host state. This rule is duplicated under the
E-Money Directive.5 

Similarly clear is the "state of origin" principle under the E-Commerce Directive, which states that if the
financial services activity carried out is within the coordinated field, then an information society service 
offered from one Member State to customers in another Member State need only comply with home 
state requirements falling within the coordinated field. 

Unfortunately other financial services legislation lacks clear rules on when a host state's rules should 
apply and, as a result, passporting entities can be in the undesirable situation of having to comply with 
both home and host state rules, or face uncertainty as to whose rules apply.

Delays in implementation of directives

Delays in implementation by a Member State can cause considerable uncertainty as to which rules a 
financial services provider should comply with and can be particularly difficult for those passporting 
from another Member State. Such an entity may be operationally set up to comply with new legislation 
if already implemented in its home state, but have to adapt its operations and policies when operating in 
a Member State which has failed to implement a directive on time. The late implementation of the E-
Money Directive in France is such an example.

Differences in interpretation

Even where legislation is maximum harmonisation, differences in interpretation across the Member 
States can give rise to incoherence: 

a) Regulators have varying interpretations of both the "limited network exemption" and the 
"download exemption" in the E-Money and Payment Service Directives.6 7 

3 Article 9(1) E-Money Directive
4 COM/2013/045
5 Article 13 E-Money Directive
6 under Article 3(k) Payment Services Directive and Article 1(4) E-Money Directive
7 under Article 3(l) Payment Services Directive and Article 1(5) E-Money Directive

LIB01/C4BRW/3288897.3



b) There is a question as to when an intermediary is acting as an agent for the provision of payment
services as opposed to acting as a distributor. This impacts upon whether, for example, an 
intermediary needs to be registered by the payment institution or e-money institution or, indeed, 
whether it is considered an establishment of the institution.

c) Lack of clarity as to what is and what is not an "information society service" under the E-
Commerce Directive.

d) As a further example, under the Third Money Laundering Directive, providers of financial 
services are expected to take a risk-based approach to implementation of anti-money laundering 
("AML") processes. Unfortunately, regulators in each Member State may have differing views, 
or have issued differing guidance or indeed no guidance at all, on what is an appropriate 
approach to take. This means that a set of AML processes considered suitable in one Member 
State may not be so in another. Furthermore, and as noted above, a provider may be subject to 
AML rules in multiple Member States.

It should be noted that part of the interpretational difficulties are a result of differing levels of 
sophistication and understanding of financial services among regulators in different Member States.

4. How has the sequence in which EU financial services legislation has been developed impacted your
organisation? Please identify the relevant legislation and, where applicable, specific provisions and 
explain the nature of the impact.

One example of developmental problems is the artificial cut-off in the E-Commerce Directive as to 
when the state of origin principle referred to under Question 3 applies.  Under the UK implementing 
legislation, a firm may be able to rely on the E-Commerce Directive so as to be subject to home state 
regulation (in relation to an information society service it provides into the UK from an establishment 
abroad) in place of UK legislation enacted before 2002, but not necessarily to the exclusion of UK 
legislation made since that date.8

We understand that the Payment Services Directive is being reviewed and redrafted but that there is 
currently no such review of the E-Money Directive. Given the level of overlap between the two 
directives, we have concerns as to how the review of one will affect the status of the other.

5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 
affected your activities?

We believe there is merit in EU financial services legislation being in the form of regulations as 
opposed to directives. The Wire Transfer Regulation (EC) No 1781/2006 sets a rule across the 
Community as to what information needs to be supplied when making a wire transfer and when related 
customer due diligence requirements must be applied. This is in contrast to related legislation, e.g. the 
Third Money Laundering Directive (see above, under Question 3).

6. How do you think the coherence of EU financial services legislation could be further improved?

Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 
where possible):

a) a framework for legislative reviews or review clauses included in initial pieces of 
legislation which link to the reviews of other related legislation?

8 See Regulation 3(2) The Electronic Commerce (EC Directive) Regulations 2002
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b) a unified, legally binding code of financial services law?

c) different arrangements within the EU institutions for the handling of legislative proposals
(please specify)?

d) other suggestions? 

We favour the suggestion at (a) because it means that there can be a holistic review of inter-related 
legislation. For example there could be a combined review of the Payment Services Directive, the E-
Money Directive and the Third Money Laundering Directive.

Regarding the suggestion at (b), we believe that it is important to recognise that distinctions in 
regulation are necessary to reflect factors such as differences in product, provider or market. Having 
said that, we do agree that a consistent approach to legislation is appropriate where products or 
providers present equivalent risks and to ensure a level playing field between different types of 
providers offering comparable services.

Regarding the suggestion at (c), certain sectors, for example Banks operating through the European 
Payments Council, act as a powerful lobby for their interests, and a greater voice needs to be given to 
alternative providers of financial services such as payment institutions and e-money institutions.

In terms of other suggestions (d), as discussed in our responses to questions 3 and 5, we would welcome
the increased use of regulations over directives, greater harmonisation of directives, fewer Member 
State options for implementation of directives, and clear rules as to when home/host state rules apply.

We would also welcome a more formal mechanism for the Commission or other EU bodies to draft 
comprehensive guidance on the application and interpretation of EU legislation taking into account 
queries and comments from market participants and other stakeholders.  For example, in relation to the 
working group guidance made on passporting under the E-Money Directive and the Payment Services 
Directive, it would be preferable for such guidance to be made on a more formal footing, for example by
having it made by a Community institution rather than by a mix of national regulators pursuing their 
own national agendas.9 Our concern there is rooted in the general lack of rigour in the analysis 
underlying that working group guidance, for example, in the guidance an agent seemed to be equated to 
a branch, even though undoubtedly only a dependent entity of the principal itself can be a 'branch'.

7. What practical steps could be taken to better ensure coherence between delegated acts and technical
standards and the underlying "Level 1" text?

We have no particular comments to make on this point.

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation?

The money laundering regime per our comments above.

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in
relation to financial services legislation?  What, if any, suggestions do you have for how 
stakeholder participation could be enhanced?

We refer you to our comments relating to 6(c).

In addition, we should note that sometimes consultation papers issued by the Commission have a limited
circulation and are not published online to allow for all interest stakeholders to comment. For example, 

9 http://ec.europa.eu/internal_market/payments/docs/emoney/passporting_guidelines_en.pdf
http://ec.europa.eu/internal_market/payments/docs/framework/transposition/passporting_guidelines_en.pdf 
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the three issues papers on the review of the Payment Services Directive circulated by the Commission in
2012 were circulated to certain groups only. 10 We suggest that such papers should be published as a 
matter of course.

10. Do you consider that EU legislators give the same degree of consideration to all business models in
the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU financial
services legislation. 

There is a recent trend in European e-money and payment services regulation to regulate financial 
services provided to consumers and business customers in the same way in many respects, and not to 
reflect the fact that businesses often negotiate or require a tailored relationship with an issuer which may
mean that some of the requirements and protections under legislation is inappropriate. We suggest that 
there should be a greater freedom to opt out of consumer style protection in relation to the provision of 
e-money and payment services to business customers.

Note on answering the questions

Please clarify in  your  answers  whether  your  example  relates  to  financial  services  legislation in  force,  or  to
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656.

10 PSD Issues Paper of 07.03.2012, PSMEG/003/12; PSD Issues Paper of 22.6.2012, PC/008/12; PSD Issues 
Paper of 1.10.2012, PC/012/12
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