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EUROPEAN PARLIAMENT

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS

- PUBLIC CONSULTATION -

Questionnaire for the public consultation on 
enhancing the coherence of EU financial services legislation

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 
book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 
seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 
remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 
stakeholders, including academics and informed individuals, are invited to complete the Committee's 
questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 
any confidential material with your response. Please make sure you indicate the identity of the contributor.  
Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Individuals

Name of respondent:

Position:

Contact details:

Organisations

Name of organisation: Autorité des Marchés Financiers (AMF)

Name of contact point for response:

Contact details:

Main activity of organisation: French authority responsible for regulating and supervising financial 
markets

Registration ID in the Transparency register (where applicable):

QUESTIONS

1. Are there specific areas of EU financial services legislation which contain overlapping requirements?  
If so, please provide references to the relevant legislation and explain the nature of the overlap, who 
is affected and the impact.

The AMF has noted some difficulties due to legislative overlap. In particular, the number and order of 
adoption of laws related to the European asset management industry, an increasingly well-regulated sector 
that now features a high level of protection for retail and institutional investors, has created some 
overlapping requirements. For example:
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AIFMD/EuVECA and EuSEF regulations

The Alternative Investment Fund Managers Directive 2011/61/EU (AIFMD), the European Venture 
Capital Funds (EuVECA) Regulation, and the European Social Entrepreneurship Funds (EuSEF)
Regulation contain numerous inconsistencies with regard to investor protection. One of the main
inconsistencies is that the AIFM Directive contains numerous rules intended to protect investors, notably 
concerning asset valuation, risk management, and reporting, and it requires the use of a depositary, even 
though some of these funds are marketed to professional clients. The EuVECA and EuSEF Regulations, 
on the other hand, establish a very flexible framework for these fund managers and say nothing about
needing a depositary for EuVECA or EuSEF funds, even though such funds may be marketed to a broader 
public than just professional clients (i.e. private clients with investment threshold constraints). These 
provisions, which may not be apparent to investors, do not contribute to the protection of retail clients.

The risk created by this inconsistency is heightened by the fact that only alternative investment fund 
managers can use the EuVECA and EuSEF labels, so long as the total amount of alternative funds they 
manage is less than €500 million. Moreover, fund managers who use that label and who exceed the €500 
million threshold can continue using it provided they abide by the EuVECA or EuSEF Regulations as well 
as the AIFM Directive. In consequence, funds with the EuVECA or EuSEF label can offer different levels 
of protection depending on the amounts managed by a given manager.

In addition to overlapping requirements, there are also areas in which legislative provisions are in conflict. 
For example:

EMIR/MiFID II

Regarding ESMA’s work to develop technical standards for the review of the Markets in Financial 
Instruments Directive (MiFID II), the AMF also notes that it will be difficult to avoid the duplication of 
reporting requirements under the terms of MiFID II and Regulation (EU) No 648/2012 (EMIR) in certain 
cases. Moreover, bringing the two sets of transparency requirements into agreement could prove more 
complicated than expected.

2. Are there specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not regulated 
at all?  If so, please provide references to the relevant legislation and explain the nature of the 
difference, who is affected and the impact.

A major issue in establishing consistent legislation across Europe will be implementation of cross-sector 
regulations that narrow the differences between the respective rules for the banking, financial markets and 
products, and insurance sectors and that make these rules more compatible. Such legislation would 
provide a solid base of rules, with exceptions warranted solely by the “same business, same regulation”
principle. 

Current regulations on UCITS and alternative investment funds (AIFs) are harmonised to promote
investors' interests and a stronger European single market. Alongside this rigorous regulatory framework, 
competition from banking and insurance products, covered by European legislation whose scope and 
content differ in some ways from that applicable to fund managers, continues to develop. Better 
coordination of legislation covering fund management, on the one hand, and banking and insurance 
products, on the other, would mitigate competitive distortions between these two sectors and provide 
investors with equal protection for comparable investment products. For example:

a. Linkage between IMD and MiFID II

One of the approaches adopted for the proposed revision of the Insurance Mediation Directive (IMD) is 
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different from the one taken for revisiting the Markets in Financial Instruments Directive (MiFID II) on a 
number of points concerning consumer protection and information in the sale of insurance investment 
products. Thus, it is at odds with maximum harmonisation of these fundamental issues among Member 
States. This approach starts from the assumption that national insurance markets in the European Union 
differ from one another and accordingly opts for minimum harmonisation, leaving each Member State free 
to determine how much transparency is owed to investors.

As a result, financial instruments are treated differently from insurance products when it comes to investor 
information and access to products, thus distorting competition between the “fund management” and 
“insurance” sectors. It also creates arbitrage opportunities, which are not conducive to harmonised investor 
protection rules.

Moreover, these arbitrage opportunities are heightened by the specific characteristics of the insurance 
sector. This is because the subscribers or beneficiaries of a life insurance contract do not have a right over 
the financial instruments in which it is invested; they hold a claim on the insurance provider. Legally, the 
insurance provider is the holder of the financial instruments, even if, economically speaking, the 
subscriber's or beneficiary's claim is based on the varying value of the financial instruments. The rules for 
marketing unit-linked life insurance contracts and those for marketing financial instruments, most of 
which stem from MiFID, come under very different legal systems. As a result, there is a considerable risk 
that they will be circumvented. For example, an AIF intended for professional investors may be eligible as 
an underlying asset of a unit-linked life insurance contract marketed to retail investors (with no minimum 
investment), whereas retail investors themselves would otherwise be unable to invest in the AIF directly. 
These rules are neither apparent nor easily understandable to consumers of financial products.

b. Regulatory limits between ETFs and ETPs

Other inconsistencies are to be noted between the regulations for UCITS intended for retail investors, set 
forth in Directive 2009/65/EC, and those for products offered across Europe for the same type of investor 
under Directive 2003/71/EC (Prospectus Directive). 

Even if these two types of investment products may have comparable exposure to economic conditions 
and are both backed by a wide variety of asset classes, their characteristics in terms of risks, guarantees 
and obligations to provide investor disclosures differ considerably.

One illustration is the growing difference between exchange-traded funds (ETFs) and exchange-traded 
products (ETPs), which are not structured as funds. In Europe, ETFs are generally set up as UCITS and 
thus must comply with Directive 2009/65/EC. ETPs, on the other hand, are not funds and generally take 
the form of certificates or other individual instruments whose risk/return profile usually depends on 
underlying assets that are not well-diversified or liquid. Additionally, under the Prospectus Directive, 
these products are usually pre-vetted by a competent national authority and thus are not required to go 
through a full-scale authorisation procedure (as ETFs are). Thus, they are not subject to any obligations
equivalent to those required for of ETFs subject to the UCITS Directive. As a result of this difference in 
treatment, investors are not provided with the same degree of protection.

These two types of products can also be passported for sale to retail investors in the EU, despite the 
varying degrees of protection from one product category to another. This “dual” legislation thus runs 
counter to one of the fundamental principles of the EU: greater investor protection. Moreover, it provides 
industry participants with regulatory arbitrage opportunities and it stands in the way of harmonised 
European law.

c. Linkage between EMIR, AIFMD and the UCITS Directive

Regulation (EU) No 648/2012 (EMIR) sets out the obligations and requirements applicable to financial 
and non-financial counterparties entering into derivatives contracts. Alternative investment funds managed 
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by managers authorised or registered in accordance with Directive 2011/61/EU (AIMD) are defined as 
financial counterparties. Directive 2011/61/EU (AIFMD) stipulates that financial counterparties include 
“UCITS authorised in accordance with Directive 2009/65/EC” and “Alternative Investment Funds (AIF)
authorised or registered in accordance with Directive 2011/61/EU”. Not covered by AIFMD, however, are 
“securitisation special purpose entities”. The AIFM Directive also chooses to define these entities very 
broadly by referring to Regulation (EC) No 24/2009 of the ECB. 

Reading these two regulations together reveals that the scope of the AIFM Directive has a major impact 
on the obligations to be respected as a result of EMIR. More specifically, the “securitisation special 
purpose entities” that are not subject to AIFMD requirements could qualify as non-financial counterparties
under EMIR and therefore would be entitled to exemptions and not have to fulfil certain obligations and 
requirements. They would thus be subject, potentially, to streamlined procedures for concluding OTC 
derivatives contracts. This situation resulting from a lack of coordination between European regulations 
poses a high systemic risk owing to the large volume of over-the-counter derivative contracts that may be 
concluded by certain “securitisation special purpose entities”.

Likewise, there are still inconsistencies between the UCITS Directive 2009/65/EC and EMIR. The UCITS 
directive provisions are based on the principle of risk diversification. The approach adopted with EMIR, 
on the other hand, tends to concentrate counterparty risk at the clearing house. Thus, an inconsistency 
could develop concerning the counterparty risk assessment level, for example, in relation to a clearing 
house, a clearing participant, or a client of the latter. 

d. Linkage between AIFMD, UCITS and CRD IV

Directive 2011/61/EU (AIFMD) and Directive 2009/65/EC (UCITS), the revision of which is currently 
being examined by the European Council and the Parliament, both contain measures on remuneration 
policies for fund managers. 

The measures set out in the AIFMD are largely based on those adopted for the banking industry (CRD IV 
on the taking up and pursuit of the business of credit institutions), whereby managers are required to adopt 
a remuneration policy that fully complies with the rules for encouraging high-quality and effective risk 
management, conflict of interest handling and alignment of investors' interests with those of managers and 
funds. In comparison, the approach adopted by the Economic and Monetary Affairs Committee (ECON) 
for revisiting the UCITS Directive may seem unusually prescriptive with regard to the intended aim, i.e. to 
align the interests of investors and managers. Indeed, the text adopted by ECON provides that managers' 
bonuses should be capped by setting a ratio between fixed and variable remuneration. 

Further, the different layers of regulation (CRD IV, AIFMD, UCITS Directive) can also lead to 
inconsistencies in terms of implementation. In particular, management companies that are subsidiaries of 
banks may be regulated by CRD IV, whereas other entities would be subject to the AIFM or UCITS 
Directives.

e. Competition between different legal forms

Under current European and domestic laws and regulations, the rules governing the marketing of retail 
financial products differ depending on the products' legal status, even though the basic financial 
characteristics of so-called substitutable products are comparable. These differences can be seen in areas 
such as pre-contractual information for clients, rules on advertising and advice, access to products, 
permissible financial techniques and the level of supervision by the competent regulator. Those 
differences can also distort competition between products and lead to unequal levels of retail investor 
protection for products with comparable features.
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This applies in particular to structured products marketed to the public. The common feature of such 
products is that they provide investors, at various pre-set dates, with returns that are computed with an 
algorithm and linked to the performance or change in price of financial assets, indices or reference 
portfolios or to the fulfilment of conditions applicable to these assets, indices or portfolios. The following 
can be singled out:

 structured UCITS, governed by Directive 2009/65/EC; and

 structured debt securities (structured bonds, Euro Medium Term Notes, etc.) issued by financial 
institutions on the basis of the Prospectus Directive.

Under Directive 2009/65/EC, UCITS are subject to strict investment rules in terms of eligible assets, risk 
sharing, etc., to ensure that the level of risk for individual investors remains continuously under control. 
By contrast, no such rules apply to structured debt securities, which are subject only to the disclosure 
requirements in the Prospectus Directive. 

Moreover, structured debt securities can be used to circumvent asset management regulations. For 
example they can offer features based on so-called strategy indices, whereby they are managed as 
collective investment vehicles. In this way, non-portfolio managers can engage in collective management 
without having to abide by the applicable regulations. For example, these vehicles are not subject to 
constraints on eligible assets, diversification, acquisition limits or depositaries.

3. Do you consider that the way EU financial services legislation has been transposed or implemented 
has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 
giving specific examples of EU financial services legislation where applicable.

Differences in the interpretation and enforcement of European directives do indeed exist. ESMA plays an 
important role and has the resources to encourage convergence by publishing guidelines, 
recommendations, opinions and so forth, and it can eliminate divergences through mediation or by taking 
action if EU law is breached. One telling example of ESMA's action is the opinion published on 20 
November 2012 (No. 2012/721) to ensure uniform implementation of Article 50(2)(a) of Directive 
2009/65/EC on UCITS, which had given rise to different interpretations. 

More broadly, to avoid inconsistencies and clashes in terms of transposition, the AMF is in favour of 
using regulations, which are directly enforceable, when drafting European legislation. It also wants the 
single rule book for financial markets and services to be finalised in the near future. This single body of 
rules will apply directly in all Member States, making it impossible to engage in regulation shopping.

4. How has the sequence in which EU financial services legislation has been developed impacted your 
organisation? Please identify the relevant legislation and, where applicable, specific provisions and 
explain the nature of the impact.

The sequence in which EU legislation is developed can sometimes make it difficult to fix definitions  and 
identify the scope of those laws. At times, for example, it can be hard to get a clear and overarching view 
of the market participants and products concerned by the scope and requirements of directives 2009/65/EC 
on UCITS, 2004/39/EC on markets in financial instruments and 2011/61/EU on alternative fund 
managers.

In particular, not only the competent authorities but also the participants and ultimately the users 
concerned are faced with substantive changes that have a major impact – including at economic level – on 
the way that activities are structured.
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5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 
affected your activities?

The AMF, which supports the use of immediately enforceable regulations when European legislation is 
drafted, notes that the Commission is making increasing use of this legal device when drawing up 
legislative proposals. Nevertheless the AMF wonders why the Commission sometimes uses a combination 
of a directive and a regulation when addressing some issues. This was the case, for example, with financial 
instrument markets (MiFID/MiFIR) and audit reform. 

Further, ESMA ought to clarify the extent to which its guidelines are enforceable and how it ranks tools 
such as opinions and Questions & Answers. It is especially important to determine whether and how 
Member States are permitted to punish non-compliance with ESMA guidelines. Failing this, the risks to 
investor protection and market integrity that can arise if these tools are implemented differently will be 
compounded by risks of competitive distortion among the market participants concerned.

6. How do you think the coherence of EU financial services legislation could be further improved?

Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 
where possible):

a) a framework for legislative reviews or review clauses included in initial pieces of legislation 
which link to the reviews of other related legislation?

This framework is an interesting option. That said, the period of time between implementing and 
reviewing legislation would need to be long enough to ensure that the assessment is both relevant and 
instructive. For example, Regulation (EU) No 236/2012 on short selling provides for the European 
Commission to report to the European Parliament and to the Council before 30 June 2013, but it only 
came into force on 1 November 2012.  

b) a unified, legally binding code of financial services law?

The AMF is in favour of a single rule book for financial markets and services. If this were to take the form 
of a unified code, it would improve consistency while providing greater clarity and stronger legal 
certainty. 

However, this could raise the question of how the code would link up with other pieces of legislation and, 
among other things, with national company law. For instance, the provisions of Directive 2011/61/EU
(AIFMD) on the information to be given to employees or their representatives (articles 27 - 29) and those 
applicable to asset stripping (article 30) are at odds with French company law. 

c) different arrangements within the EU institutions for the handling of legislative proposals 
(please specify)?

It would be useful to consult with ESMA at an earlier stage, when legislation is being drafted, in order to 
enhance the discussions with technical expertise and ensure greater consistency between Level 1 work and 
the work done by ESMA on the relevant implementing legislation or interpretational tools. 

d) other suggestions? 

The AMF suggests the following actions for improvement:
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 limit a silo-based approach when drafting European legislation: some pieces of legislation are 
currently initiated by experts in a particular product type or sector, who do not always have all the 
information needed to assess the impact that their initiative might have on other industries and/or 
products and/or market participants;

 measure at an early stage the collateral effects that new initiatives may have on 
consumers/investors and/or products and/or market participants already subject to a regulatory 
framework; 

 give existing regulatory frameworks enough time to take effect before introducing new legislative 
proposals;

 avoid overly broad or narrow definitions for terms that are widely used and familiar, and that raise 
no major identifiable problems of understanding. Unsuitable definitions can have the opposite 
effect to the intended one and create a legal vacuum or problems of interaction with other pieces 
of legislation.

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 
standards and the underlying "Level 1" text?

Before drawing up a legislative act, it is necessary to clearly identify what aspects are governed by 
political decisions and those subject to technical decisions. This is essential to ensure that the European
decision-making process is clear and also that any decisions not taken by the European legislature at 
Level 1 will not be pushed back into a non-legislative act.

Consulting with ESMA when preparing legislation can also be a way of achieving greater consistency 
between Levels 1 and 2.

Ensuring consistency between Level 1 texts, on the one hand, and delegated acts and technical standards, 
on the other hand, comes within the remit of the European Commission. Details of the measures and 
principles determined at Level 1 must be described in the implementing regulation and the documents 
produced by ESMA under the oversight of the European Commission, which is responsible not only for 
consistency between the different levels of a text but also for compliance with the principles initially set 
forth at Level 1.

Further, the recitals, which are often used for strategic purposes during negotiations, should lay greater 
emphasis on the political agreement between the articles rather than simply repeating the articles to which 
they refer or even introducing shades of meaning that usually lead to legal confusion or entanglements that 
undermine the initial objective of certain principles. 

It should also be noted that the deadlines given to ESMA to prepare technical standards are often very 
short. If the reforms are to be effective, then ESMA, the regulators and regulated entities must have 
realistic deadlines. 

Last, the European Commission should disclose its position on the draft technical standards prepared by 
ESMA, with its participation, early on in the drafting process. 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 mandate 
in terms of improving the coherence of EU legislation?

Aside from finalising the legislation currently under discussion and publishing the legislative proposals
already announced by European Commissioner Michel Barnier, the following points are suggested:
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 Strengthen the regulations governing physical commodity markets: to date, due to Regulation (EU)
No 1227/2011 on wholesale energy market integrity and transparency (REMIT) and to action 
taken by sector regulators, only the physical markets in electricity and gas seem sufficiently 
transparent for financial regulators to carry out their duties. However, transparent physical markets 
are absolutely vital for regulating financial derivatives markets, as witnessed by the European 
Commission's recent enquiry into suspected price fixing in the oil market. Accordingly, it is vital 
that the regulations developed through REMIT and by the Agency for the Cooperation of Energy 
Regulators (ACER) be extended to other physical commodity markets, particularly the one for 
agricultural commodities. 

 Make European legislation more consistent, particularly by taking into account the issues 
expanded upon in the responses to the questions above and by rapidly introducing the single rule 
book for financial markets and services;

 Ensure harmonised implementation of legislation under the auspices of ESMA, which should make 
full use of its powers, notably peer reviews, mediation, action to remedy breaches of EU law, and 
emergency measures;

 Make certain that European institutions defend European interests when negotiating with third 
countries or bodies: this applies in particular to drafting and applying IFRS, regulating over-the-
counter derivatives, preventing tax fraud, and protecting personal data.

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 
relation to financial services legislation? What, if any, suggestions do you have for how stakeholder 
participation could be enhanced?

The legislative process has been designed to promote constructive dialogue with all stakeholders and at 
every level. For example, the Securities and Markets Stakeholder Group (SMSG) makes an active 
contribution to the work done by ESMA to prepare technical standards. The SMSG's contribution will 
inform the debate and foster adoption of legislation that is both appropriate and proportional to the 
objectives being sought. 

One possible area of improvement would be to ensure greater transparency firstly on the work done by the 
European Commission when drafting legislative proposals and secondly on the progress of negotiations 
when the European Parliament and the Council are examining the Commission's proposals. This would 
make the European decision-making process more visible, efficient and democratic. It would also help to 
remedy unofficial disclosure of documents. It is both regrettable and obvious that a small number of 
influential industry professionals, along with lobbyists and the press, receive information about official 
documents before the regulators and other stakeholders are aware of them. This practice creates unequal 
access to documents for insiders and non-insiders; it also runs counter to the principle of European
integration, in which impartiality and fair treatment of all stakeholders should be steadfast values. 

10. Do you consider that EU legislators give the same degree of consideration to all business models in 
the EU financial sector? Please explain your answer and state any suggestions you have for ensuring 
appropriate consideration of different business models in the development of EU financial services 
legislation. 

The AMF believes that the quest for European harmonisation must not end up giving preference to any 
one regulatory, legal or economic model, and that all models should be taken into consideration in order to 
measure the existing situation fairly. This approach should apply, for example, to ongoing work on 
regulations to harmonise securities law and to regulate shadow banking.
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Note on answering the questions

Please clarify in your answers whether your example relates to financial services legislation in force, or to 
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether your 
point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the MiFID 2 
negotiations based on Commission proposals COM (2011) 652 and 656.


