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The European Parliament's  Economic and Monetary Affairs Committee is launching a public consultation on
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule
book in financial  services  across  the  EU and the EU legislator's  willingness  to  have "all  financial  markets,
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together
seamlessly.  The consultation  will  feed  into  a  programme  of  reflection  to  determine  future  priorities  for  the
remainder  of  this  mandate  and to  inform the priorities  for  the  incoming Parliament  in  2014.   All  interested
stakeholders,  including  academics  and  informed  individuals,  are  invited  to  complete  the  Committee's
questionnaire  by  12  noon  CET  on  Friday  14  June  and  send  it  by  e-mail  to:  econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send
any confidential  material  with your  response.  Please make  sure  you  indicate  the  identity of  the  contributor.
Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Individuals

Name of respondent:

Position:

Contact details:

Organisations

Name of organisation: Investment Management Association

Name of contact point for response: Adrian Hood

Contact details: ahood@investmentuk.org

Main activity of organisation: Trade Association

Registration ID in the Transparency register (where applicable): 5437826103-53

QUESTIONS

1. Are there specific areas of EU financial services legislation which contain overlapping 
requirements?  If so, please provide references to the relevant legislation and explain the nature of 
the overlap, who is affected and the impact.

The following are examples of EU financial services legislation with overlapping requirements:

Reporting  provisions  in  MiFID  I  and  EMIR  cover  the  same  transactions  (as  do  those  in  the
proposed MiFID II), but require different information to be reported (cf. MiFID Level 2 Regulation,
No 1287/2006, Annex 1, and EMIR Level 2 Commission Delegated Regulation (EU) No 148/2013).
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We acknowledge that ESMA is trying to harmonise the requirements, but this may not be possible
given the different wordings. 

Multiple remuneration provisions impact asset and fund management firms and may actually apply
to the same individuals within a firm (AIFMD / UCITS V / MiFID I and II / CRD IV/Solvency II).
Depending upon the outcome of current negotiations, it may become nearly impossible to structure
remuneration for such employees.  Below is a chart that summarises the issue.

Authorising
Directive

Activity

MiFID I AIFMD UCITS CRD Solvency II

Collective
Management

N/A ESMA AIFMD 
Remuneration 
Guidelines

Expected ESMA 
UCITS V 
Remuneration 
Guidelines

N/A N/A

Portfolio 
Management

EBA  (CEBS)  CRD
Guidelines
AND
Guidelines  from
ESMA

ESMA AIFMD Guidelines from 
ESMA

Guidelines from 
EBA

Guidelines from 
EIOPA

Firms will be required to try to implement several different sets of Governance requirements if they
are  regulated  under  two  or  more of:  MiFID  I  and  II,  CRD,  AIFMD and UCITS IV.   While  the
requirements are not wildly different, articles which seem to be trying to achieve the same outcome
are  worded  (slightly)  differently,  so  that  firms  may  struggle  to  implement  them  easily  and
consistently.  Also, such differences increase the likelihood of different interpretations by national
regulators. 

The proposed MiFID II Article 9 requirements go much further than those set out in CRD IV, Level 2
Directive 2010/43/EU Article 9. The requirements set out in UCITS IV are themselves different to
those in Article 18 of the AIFMD 2001/61/EU. 

2. Are there specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not regulated
at all?  If so, please provide references to the relevant legislation and explain the nature of the 
difference, who is affected and the impact.

A prime example is packaged investment products sold to retail consumers, which at the one end
are subject to both EU product and EU distribution regulation (UCITS) and at the other end are
subject to neither (structured deposits), with insurance products and bank structured products being
subject to no EU product regulation and different EU distribution regulation.  IMA has therefore
supported the “PRIPs” initiative from the outset.  However, the KID proposal appears to becoming
bogged down in the Parliamentary debate, and ECON is proposing different rules on distributors of
insurance (investment) products versus MiFID products, counter to the policy objective (see below).

UCITS and nationally regulated retail funds are regulated under the UCITS Directives and AIFMD,
respectively.  There is a new provision in the “UCITS V” proposal that would require the depositary
to  stand  as  guarantor  with  regard  to  the  efficacy  of  a  proprietary  insolvency  ring-fencing  of
securities belonging to the UCITS.  Such a requirement is not imposed on (retail) AIFs.  In practice,
it is unclear how depositaries will be able to fulfil this requirement, which will  therefore have the
effect of restricting UCITS from investing in numerous jurisdictions.  The solution is to require the
fund to disclose clearly upfront to investors that investments in those jurisdictions are required by
law to be held in custody there and that the depositary cannot guarantee or be liable for should
there be an insolvency of that custodian.

3. Do you consider that the way EU financial services legislation has been transposed or implemented



has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 
giving specific examples of EU financial services legislation where applicable.

Implementation of investment management legislation has led to widely divergent authorisation and
marketing requirements.  Also, the implementation of many directives has allowed Member States
to gold-plate them and produced differing approaches in each jurisdiction as to what constitutes
marketing.  On the other hand, it is important not to be too prescriptive in regulation as otherwise it
becomes impossible to implement in new situations, or to local conditions.

One clear  example  is  the definition  of  Capital.   Although CRD IV and other  frameworks  align
requirements, there are differences in interpretation - for example,  the definitions of capital and
liquid  assets,  often allied  to structural  measures,  which have a commercial  impact  by trapping
capital and liquidity at local level.

The UK has a tighter definition of capital (essentially, common equity) and liquid assets (essentially,
government bonds), which increases the expense of firms operating here, or rather the regulators
insist on a less flexible approach than permitted.  This quality of capital and liquidity is in addition to
a greater amount, one that exceeds CRD IV and Pillar 2 practice elsewhere.

Although  their  rules  will  change  when  the  review  of  the  appropriate  prudential  framework  for
investment firms is completed in 2015, as mandated by CRD IV, UK asset managers are bound by
bank-inspired rules until then.  These rules cover risks that have little to do with asset management,
which is not a balance sheet business.

Also, the UK requires UCITS managers with the derogation to carry out MiFID services to comply
with CRD for capital requirements purposes.  This position is not the same in most other Member
States, which regulate the capital of UCITS firms under the UCITS Directive requirements.

Other examples of inconsistent implementation include the following:
• Commission payments acceptability: MiFID I and II
• Transaction Reporting: MiFID I and II
• Product Placement: AIFMD
• Remuneration: CRD IV
• Eligible Assets: UCITS

4. How has the sequence in which EU financial services legislation has been developed impacted your
organisation? Please identify the relevant legislation and, where applicable, specific provisions and 
explain the nature of the impact.

Delays  in Level  2 Regulations being finalised (e.g.  Short  Selling,  AIFMD) and regulatory views
being expressed by Q&A (e.g. ESMA on Short Selling, European Commission on AIFMD) have led
to significant difficulties in implementation for firms and national regulators.   The final short selling
level two text was published barely three weeks (9 October 2012) before it came into force on 1
November 2012 and aspects of AIFMD implementation remain uncertain or contentious only a few
weeks before the implementation date of 22 July 2013.

The EU legislative process needs to allow firms and national regulators adequate time once Level 2
measures are agreed to amend their  processes and rules to respond to these changes.   At  a
minimum, this probably requires an 18month implementation period.  We therefore ask that Level
1  implementation  deadlines  be  set  not  as  specific  dates  but  as  a  specified  number  of
months after Level 2 measures have been finalised and published. 

Different examples arise where provisions meant to apply across the relevant market place are
spread across different legislative instruments and debated within different timeframes or within



different Parliamentary Committees.  For example, the progress of the IMD and MiFID II reviews
regarding the PRIPs inducement requirements is worrying.  IMD Article 17 seeks to replicate for
insurance PRIPs the requirements that will be applicable to firms subject to MiFID, yet even within
ECON the requirements are diverging.  The solution is for provisions to cross refer to relevant
articles in other directives and regulations, rather than repeat provisions verbatim (which can
too easily lead them to diverge during Parliamentary debates or over time).  So, for example, IMD
Article 17 should simply cross refer to the relevant articles in MiFID II.  

Importantly,  there  needs  to  be  an  institutional  mechanism  for  ensuring  that  where  new
requirements in one area will impact existing provisions in another area of EU law or non-
legislative  provisions,  there  will  be  consequential  technical  amendments  to  those  other
provisions.   For  example,  there  are  instances  where  different  Units  within  DG  Markt  are
responsible for different areas of law but do not appear to work together to ensure consistency.
Indeed, we even have examples where we were assured that the necessary technical amendments
would  be  made  to  another  piece  of  law,  but  this  was  not  followed  through  despite  repeated
requests from IMA and other industry bodies.

There can also be issues even within one directive or regulation.  For example, when master-feeder
arrangements were introduced in UCITS IV, the necessary technical amendment was not made to
the rule that requires a UCITS investee fund to be itself no more than 10% invested in other funds.
Therefore, the key policy driver for the introduction of master-feeder arrangements – to consolidate
EU funds, so delivering economies of scale and costs for investors – has been thwarted.  
 
More generally, there needs to a mechanism to correct “legislative slips”.  It is reasonable for
Parliament and Council to opine on matter of policy and principle and to expect the Commission’s
Legal Services to ensure that the agreed intent is correctly worded in the final provisions, especially
where  the  intent  is  to  replicate  what  already  exists  elsewhere.   Where  it  is  recognised-post
publication that there has been such a slip, there needs to be an accountable mechanism to correct
it.  Given the increasingly technical nature of many of the provisions that Parliament is expected or
wishes to debate, coupled with the unprecedentedly heavily legislative workload, which shows no
signs of imminently abating, slips are more likely to happen and it is doubly important for there to be
a correcting mechanism.

For example, AIFMD Arts 6.2 and 6.4 allow AIFMs to manage UCITS and some other discretionary
portfolios.  While AIFMs are clearly allowed to passport  their AIFM activity it  is  less clear as to
whether they can passport their UCITS or discretionary portfolio management activity. 

5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs. legislative proposals) has 
affected your activities?

We are generally seeing more Regulations, less Directives and barely any Recommendations or
Codes of Conduct.  Whilst Regulations purport to minimise divergences in implementation between
Member  States,  their  prescriptive  nature  makes  them more  expensive  and  time-consuming  to
implement, and makes it more difficult for the requirements to evolve to respond to cater for market
developments or emerging regulatory concerns.  

There are a number of examples in the AIFMD Level 2 Regulation.  For example, it incorporates
the old EBA guidelines on securitisation.  The EBA has since updated their guidelines, so out-of-
date guidelines will apply to the buy-side under AIFMD, while the new guidelines (and any future
iteration of them) will apply to the sell-side.  Also, the AIFMD Level 2 Regulation incorporates the
very  technical  and  detailed  requirements  on  risk  management  that  were  in  ESMA  guidelines
(including mathematical equations), which means they cannot evolve without an overly extensive
process being started, which requires initiative by the Commission.



We would  also  highlight  the  inclusion  of  detailed  provisions  relating  to  risk  management  and
conflicts of interest being included in the AIFMD Level 2 delegated regulation, rather than, as would
have been more appropriate, in a Regulatory Technical Standard.

We ask for consistency in the same form of requirement being used for the different parties,
consistency of substance of the requirements (e.g. by greater use of cross referral), greater
use of Regulatory Technical Standards, and, where relevant, for the ESAs to be explicitly
charged with working jointly on such requirements.

6. How do you think the coherence of EU financial services legislation could be further improved?

Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 
where possible):

a) a framework for legislative reviews or review clauses included in initial pieces of 
legislation which link to the reviews of other related legislation?

b) a unified, legally binding code of financial services law?

c) different arrangements within the EU institutions for the handling of legislative proposals
(please specify)?

d) other suggestions? 

a) These can be useful where used appropriately.   ESMA recently had to start a review of the
Short Selling Regulation within only three months of the Regulation’s implementation.  Some of
the provisions, e.g. on market makers, had not yet been finally implemented.  As a result, the
review will be preliminary, partial and ill-informed.  The date for future such reviews should
be either  left  to  the reviewing body to  set  or  described as a  time period  after  final
implementation of all relevant legislation on that issue. 

b) This might be useful, but could easily become a strait-jacket for the industry. 

c) There are problems with the existing Level 2 Delegated Acts process, as the Commission – and
particularly  its  Legal  Services  –  increasingly  interferes  with  the  work  done  by  other  EU
institutions, such as ESMA.  There is a need to refine the Level 2 process, as firms cannot
implement until  after both the lengthy Level 2 process and similarly long period for national
implementation of Level 2.  Thus, an expert body, the relevant ESA, consults and proposes the
drafting of  Level  2 provisions,  which are modified  in  substance by the Commission without
consultation or transparency (even with the Council).  The resulting requirements may then be
interpreted (and gold-plated) by NCAs.

We  therefore  welcome  that  a  number  of  national  Ministries  wrote  formally  to  the
Commission expressing concern about the way in which it had handled the AIFMD Level
2  Delegated  Acts  process.   We  urge  ECON  to  follow  up  these  concerns  with  the
Commission and to require it to adopt a more disciplined and democratic mind-set.  

d) We suggest that portmanteau legislation and reviews should be avoided, in favour of smaller,
more focussed pieces of legislation.  Wide-ranging directives, such as MiFID, try to regulate
such a disparate range of financial services at once that it is easy for the debate to be focused
on just one or two aspects of the legislation, and for lesser, but still important, sections to be
virtually ignored.  In contrast, though, the PRIPs initiative - to ensure there are similar disclosure
and selling rules for all packaged retail investment products - is being undermined as it takes
the form of provisions in three separate pieces of legislation (MiFID II, IMD and the PRIP KID).
It is imperative that there be institutional mechanisms to ensure that policy objectives



are met. 

We would also suggest that the Commission and ESAs need more staff with relevant financial
services experience to draft practical, pragmatic and proportionate legislation and guidance. 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical
standards and the underlying "Level 1" text?

In addition to the suggestions made in answer to Q6, it is of utmost importance that: 
• time should be allowed for the relevant ESA or ESAs to consult with the industry and consumer

groups to develop coherent, consistent, effective and practical technical standards, free from
political influence or interference; and 

• industry should then be granted adequate time to implement the standards, adequate guidance
to interpret them correctly, and a consistent supervisory approach from the various NCAs.

We repeat  that  detailed  technical  points,  which would  better  have been covered in  Regulatory
Technical Standards, are being too often incorporated in Delegated Acts. 

There  have  also  been  issues  with  all  the  Delegated  Acts  derived  from  a  Level  1  text  being
consolidated into one piece of Level 2 text, which requires the Council and European Parliament to
reject or accept it in total.  Again, the AIFMD is an example.  Many of the Level 2 provisions were
uncontentious and could have been adopted much earlier, given firms and national regulators more
time to implement them. 

It  is important that the ESAs are required to make full  and appropriate use of the Joint
Committee to work together jointly on the provision of advice on delegated acts or implementing
measures, or in the drawing up of regulatory technical standards, when pieces of legislation impact
on more than one sector, e.g. PRIPs work should involve all  three ESAs working together and
producing joint standards.

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation?

Legislation is increasingly global, so EU legislation needs to work successfully alongside rules from
other geographical regions, such as the USA and Asia.  This extends to implementing measures,
and not just to agreeing a broad principle at, for example, G20 level. 

It  is  as important  for  the legislators to identify which areas they should  not take forwards.  We
already have UCITS, we are soon to have AIFs, EuSEFs and EVCFs, and LTFFs are now under
consideration.  We do not need a rapid multiplication of fund regimes within AIFs, and if there is an
agree objective of  allowing certain types of  AIFs to be passported to “semi-professionals”,  this
should be done consistently rather than simply proliferating EU fund labels and regimes.

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in
relation to financial services legislation?  What, if any, suggestions do you have for how 
stakeholder participation could be enhanced?

The level of stakeholder involvement varies considerably depending on the stage of the legislation
as it moves through the legislative process, and varies by piece of legislation.



Although the Commission frequently issues green and then white papers on an issue, there is no
formal  mechanism for  the  industry  to  be consulted on draft  rules.   They are  discussed  within
Council (behind closed doors) and in the relevant Parliamentary committee(s).  The latter are open
to the public  and webcast,  but even these debates are increasingly  being conducted in closed
session  between  the  rapporteur,  shadows  and  other  especially  interested  MEPs.   Other
stakeholders can make representations and seek to meet  with  MEPs,  but  they are not  invited
actively to participate.  In a democracy, there should be a formal, open and public mechanism for
stakeholders to feed into the legislative process. 

By comparison, with AIFMD, EMIR and the SSR, ESMA published drafts of the Level 2 advice to
the Commission for consultation, held Open Hearings, considered and incorporated much of the
stakeholder feedback, and then published the finalised Level 2 advice.  

As noted above, the process by which the Commission takes the advice from the ESAs and uses it
to generate delegated acts is entirely opaque, with no stakeholder involvement.  This can lead to
important technical points being lost or mis-interpreted, resulting in poorer quality final legislation.

10. Do you consider that EU legislators give the same degree of consideration to all business models in
the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU financial
services legislation. 

As we are not  sure quite what  is  meant in this  context  by the term “business model”,  we are
responding to two possible  interpretations:  we  first  comment on how legislation  treats different
forms of legal entity; and secondly consider the different sectors of the financial services industry.

Different types of legal entity

As the EU now comprises 27 Member States, all with their own multiplicity of business models, it
would be strange if they all received the same degree of consideration.  An alternative approach
would be to ensure that legislation is “business model agnostic”.  Legislation should be drawn up
to apply equally,  and appropriately,  to all  business models,  by applying provisions in a
principled way that focuses on objectives.  For instance, in the UK, some authorised firms are
structured as partnerships, which will  not have directors or non-executive directors, but they will
have individuals and committees which fulfil the same functions.  If a Regulation requires all firms to
have a director responsible for risk, say,  then this causes difficulty for partnerships.  The same
result  could, however,  be obtained by the Regulation requiring all  firms to have an appropriate
senior manager or senior committee responsible for risk. 

It is important to remember that partnerships are perfectly genuine and mainstream legal entities
operating in the financial services mainstream.  They are not de facto opaque or intended to avoid
any standard regulatory requirements.

Also,  many regulations  apply  as if  to  a  stand-alone  firm,  ignoring the fact  that  the majority of
regulated firms are parts of groups.  Such group firms will have responsibilities to other parts of the
group, reporting lines to holding companies or group directors, and may well have no non-executive
directors at all themselves. They may also rely on group control functions, such as compliance, risk
and internal audit. 

Different sectors of the financial services industry

Many laws intended to target the banking sector also impact investment managers and pension
schemes, yet this latter point is rarely taken into consideration during the legislative process (e.g.
CRD IV and EMIR).  Additionally, it would appear that the shadow banking debate is increasingly
shifting towards further regulating investment managers – who are already highly regulated – as



opposed to drawing heretofore unregulated activities into a regulated environment.

As mentioned in our answer to Q7, the ESAs need to make more use of the Joint Committee to
identify when pieces of legislation being worked on by one ESA might have an unintended impact
on another sector and to avoid such impacts.

Note on answering the questions

Please clarify in  your  answers  whether  your  example  relates  to  financial  services  legislation in  force,  or  to
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656.


