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EUROPEAN PARLIAMENT 

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS 

- PUBLIC CONSULTATION - 
 

Questionnaire for the public consultation on  

enhancing the coherence of EU financial services legislation 
 

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014. All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu. All responses to the questionnaire will be published, so please do not send any 

confidential material with your response. Please make sure you indicate the identity of the contributor. 

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Name of organisation: Insurance Europe 

Name of contact point for response: Gabriela Diezhandino 

Contact details: diezhandino@insuranceeurope.eu 

Main activity of organisation: European industry association 

Registration ID in the Transparency register (where applicable): 33213703459-54 

 
SUMMARY 

 

Insurance Europe would like to submit its response and provide an overview of pieces of legislation where we 
view areas of incoherence from an insurance perspective. This contribution aims to provide an explanation of the 
areas of concern. 
 
The main areas of concern could be summarised as follows: 
 

 Proposals in the so-called retail package are a cause for concern. We acknowledge the challenge of 
ensuring a coherent approach across different financial services legislative proposals (MiFID2, PRIPs 
and IMD2) but warn on the overlapping and inconsistent requirements. 

 It is crucially important to adequately address remaining open issues in Solvency II; in particular the 
long-term nature of insurance business needs to be reflected.  

 The objectives of the IORP review should follow the objectives of Solvency II, which are to introduce 
harmonised, risk-based regulation that ensures very high levels of customer protection, to encourage 
good risk management and to support a strong and efficient industry. This would ensure a high level of 
protection for pension beneficiaries independent of the provider of the scheme. 

 Policymakers should ensure a policy environment which is favourable to long-term investment. The 
current existing regulatory framework may not be achieving this objective.  

 Overlapping reporting requirements can also be found in various pieces of legislation. 
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 In general, cross-sectorial effects of legislation in different areas need to be better taken into account; 
EMIR is an example of where legislation in one area has shown to have unintended consequences for 
insurance, pensions and long term investment. 

 Taxation of life insurance products, in particular those aimed at providing retirement cover is not in line 
with the objectives of the EU white paper on pensions, which encourages the uptake of supplementary 

pensions savings. This should be recognised as a matter of priority by policy-makers.  
 It is equally fundamental to find the appropriate and right balance between (Level 1) primary 

legislation, level 2 implementing measures and ESAs’ guidelines. This may not always be the case at 
the moment. A clearer division between the different levels of legislation needs to be ensured. 

 Finally, by way of a general comment, Insurance Europe would like to express its concern that 
regulation from other sectors is often being taken as a template for regulation initiatives that would 
apply to insurers. This has in particular been the case with banking. We find this of significant concern 
because insurance companies and banks play quite different roles in relation to the efficient functioning 
of the whole economy and both their core activities and risk profiles differ fundamentally at micro- and 
macro-prudential level. 
 

AREAS OF LEGISLATION WHERE WE VIEW INCONSISTENCIES 

 

Consumer retail package  

 

In July 2012 the European Commission published its retail package on financial services, which consists of a 

proposal for a revised Insurance Mediation Directive1 (IMD2), a Regulation on Packaged Retail 
Investment Products2 (PRIPs) and a proposal on Undertakings for Collective Investment in Transferable 
Securities3 (UCITSV). The Commission had published its proposal for a review of the Markets in Financial 
Instruments Directive4 (MiFID2) in October 2011. Ensuring a consistent and coherent approach across these 
different financial services legislative proposals at EU level is proving to be a considerable challenge, particularly 
in light of the overlapping and inconsistent requirements between MiFID2 and PRIPs and IMD2. Furthermore, as 
things currently stand within the European Parliament, boundaries are becoming further blurred between the 
different legislative proposals, where each includes provisions on pre-contractual information and transparency, 
as well as rules governing the distribution of financial products. 
 
The following examples demonstrate the introduction of overlapping requirements and the blurred 
boundaries between the different legislative initiatives: 

 
 The PRIPs regulation contains pre-contractual disclosure requirements for all investment products, 

including insurance PRIPs. The PRIPs proposal explicitly states (in Article 3.2) that Solvency II pre-
contractual information requirements (included in Article 185 Solvency II) should be applied in parallel. 
Such an overlap of pre-contractual disclosure requirements will cause an unwelcome information overload 
for consumers and legal uncertainty for insurance undertakings, as it is unclear whether the information 
required under Solvency II and the PRIPs proposal has to be provided separately or only via the PRIPs 
“key information document” (KID).  
 

 Amendments5 have been proposed in the European Parliament to introduce into the PRIPs KID provisions 
covering sales rules that are already being debated, more appropriately, as part of the IMD2 proposal. In 

the interests of consistency of the EU acquis, sales rules governing insurance products that fall under the 
Solvency II regime should not be regulated by any legislation other than IMD2. 
 

 In its discussions on MiFID2, the European Parliament’s Economic and Monetary Affairs Committee has 
proposed including insurance undertakings within the scope of that directive6, which would render the 
entire chapter on insurance PRIPs in IMD2 redundant and subject insurance undertakings to the direct 
supervision of the European Securities and Markets Authority (ESMA). Insurance is already covered under 
numerous other directives, such as IMD1 and Solvency II, with further rules to strengthen consumer 
protection contained in the PRIPs and IMD2 proposals. Moreover, insurance sales rules should take into 
account the sector specificities because insurance distribution is inherently different from distribution in 
other financial sectors. For example, the distribution model of the banking sector is less diversified and 

                                                 
1 COM(2012) 360 final  
2 COM(2012) 352 final  
3 COM(2012) 350 final  
4 COM(2011) 656 final  
5 For example the following amendments tabled in the ECON Committee to Pervenche Beres’ draft report on the proposal for a 
regulation of the European Parliament and of the Council on key information documents for investment products: AMT97, 
AMT106, AMT113, AMT162, AMT165-168, AMT241-242, AMT285, AMT421, AMT425, AMT434-435, AMT449-450, AMT516, 
AMT573. 
6 Article 1(3a) MiFID 2 on scope, Article 2 (1)(a) on exemptions and Article 4 (2) 33 a) and 33 c) on definitions. 
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banks keep more control over the entire distribution chain. Insurance distribution models take many more 
different forms depending on the local consumer needs and culture. The minimum approach of IMD2 would 
allow taking into account these local divergences where the MiFID2 provisions would not facilitate such 
flexibility. IMD2 is therefore the appropriate place for regulating all insurance products. 
 

 Provisions on cross-selling practices, i.e. where a financial product or service is offered together with 
another product or service in a package, have also been proposed across the different EU financial services 
legislative proposals. From an insurance perspective, it is important to ensure that such practices are not 
treated differently under IMD2 than under MiFID2. In the MiFID2 provision (Article 24(7) MiFID2), for 
example, there is an obligation only to inform the customer whether it is possible to buy the different 
components of the package separately. The IMD2 provision (Article 21 IMD2), which requires the 
distributor to offer each of the different components separately, goes much further than the MiFID2 
provision, without any justification. There is a clear need to ensure that such provisions are addressed 
consistently across all EU financial services legislation and to ensure that consumers have comparable 
information and rights for similar products. 
 

 Similarly, the rules included in the existing UCITS Directive7 differ from the PRIPS proposal which 

specifically exempts UCITS products from its scope although UCITS and PRIPS are of equivalent use to 
investors. For example, the provisions on liability (Article 79 UCITS versus Article 11 of the PRIPS 
proposal) are significantly different creating an unlevel playing field between different financial product 
providers. Furthermore, while the PRIPs key information document was originally modelled on the UCITS 
one (Article 78.3 UCITS), the suggested changes from the European Parliament to Article 8 of the PRIPS 
proposal are so significant that consumers will be unable to compare different investment products on the 
basis of these key information documents. This deprives consumers from easily shopping around at the 
pre-contractual stage. 
 

 A final example of the inconsistent approach can be seen in the differing treatment of conduct of business 
rules. Conduct of business rules for investment products are addressed in the MiFID 2 proposal (Articles 
23-25 MiFID 2), while the IMD2 proposal contains conduct of business rules for insurance products, as well 

as a chapter containing enhanced standards that are applicable to insurance products with an investment 
element, or insurance PRIPs (Chapter VII IMD2). The general conduct of business rules in IMD 2 apply to 
all insurance contracts. This means that the additional enhanced standards envisaged for the sale of 
insurance PRIPs would come on top of the general standards, creating cumulative sets of conduct of 
business rules for insurance PRIPs which would be stricter than those for other types of PRIPs regulated 
under MiFID2. Such requirements would be onerous and duplicative, and would give rise to an unlevel 
regulatory playing field with investment products sold under MiFID2. For instance, the proposed IMD2 
requirement to disclose the variable remuneration of insurers’ employees (Article 17(3) IMD2) will not 
benefit consumers, and only add burden and cost for industry and consumers. There are safeguards 
already in place and proposed rules to address potential conflicts of interest. For direct and tied sales, 
sales personnel only recommend their own firms’ products. Furthermore, there exist no similar provisions 

under the proposed MiFID2, which would effectively result in having stricter rules for insurance investment 
products than for other types of investment product. 

 
In addition to the legislative initiatives mentioned above, a number of proposals include overlapping 
requirements for pension disclosures. Pre-contractual pension disclosure requirements are not only included in 
the PRIPs proposal but simultaneously being subjected to a consultation on third pillar pensions by the 
Commission’s Directorate General for Health and Consumers (DG SANCO) and a call for advice on third pillar 
pensions by the European Insurance and Occupational Pensions Authority (EIOPA). The European Commission’s 
White Paper on Pensions itself recognised that information disclosures for pensions should build on the PRIPs 
initiative, but not actually be included in the scope of PRIPs. The DG SANCO consultation and the EIOPA call for 
advice will both look at disclosure requirements for individual pension products. It is therefore inconsistent to 
consult on how to best inform consumers about pension products at the pre-contractual stage, and at the same 

time to include them in a general investment disclosure document within the PRIPs regulation. DG SANCO’s 
consultation recognizes that “third-pillar retirement products have certain characteristics that distinguish them 
from other retail investment products and may give rise to specific information and protection needs.” Consumers 
will thus be overloaded with different and inconsistent pre-contractual information documents for pensions 
without being appropriately informed by any.  

 
It should also be noted that in the area of consumer protection certain proposals apply to all financial sectors. 
Cross-sectoral legislation should however not overlook sector specific features. The pending PRIPs Regulation, 
for example, applies to all financial sectors including the insurance industry. The proposed key information 

                                                 
7
 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regulations 

and administrative provisions relating to undertakings for collective investment in transferable securities (UCITS) (recast), OJ 
L 302/32, 17 November 2009. 



 

4 

 

document does however not adequately address insurance specific characteristics, for example there is no 
recognition that consumers often have a choice of underlying assets for a unit-linked life insurance product and 
therefore not all information can be provided in detail at the product level, there is no differentiation between 
premium charges and other costs and no detailed information is provided on insurance benefits. The KID can 
therefore not easily be applied to insurance products which deprives consumers from appropriate information. 

Furthermore, the EC and European Parliament intend to include traditional life insurance products (where the risk 
is not borne by the policy-holder) within the scope of PRIPs which denies the specific features of these products 
which are neither packaged nor real investment products. Although, consumers do not invest in underlying assets 
of any kind when purchasing a traditional life insurance product, insurance providers will be required to disclose 
the possible direct and indirect environmental risks as well as a breakdown of underlying assets by economic 
sector. This shows that including all products from a certain sector in cross-sectoral legislation without looking at 
the specificities leads to inefficient legislation. 
 
It is also worth highlighting the importance of the impact of the timing or sequence in which EU financial services 
legislation has been developed. The European Commission proposal on MiFID2 from October 2011 contains 
conduct of business rules for investment products and has always been viewed by the Commission as the 
benchmark for the conduct of business rules contained in IMD2, which was subsequently published in July 2012. 

The lack of coherence in the timing of these two proposals has necessitated monitoring all discussions and 
developments concerning MiFID2 in the knowledge that whatever is decided in the investment sphere may simply 
be copied across to insurance. This has meant that developments within the European Parliament on MiFID2 have 
effectively pre-empted all discussions on IMD2. The most alarming example of this is the fact that in its 
discussions on MiFID2, the Parliament has already proposed including insurance undertakings within the scope of 
that directive, thereby potentially rendering any discussions on the equivalent provisions in IMD2 immaterial. The 
Council, on the other hand, is currently supportive of the Commission’s original proposal, which does not include 
insurance undertakings in the scope of investment legislation. 
 
Yet inevitably as discussions progress within the Parliament on IMD 2, we are also witnessing proposals that go 
beyond what it had already agreed to on MiFID2. The development of EU financial services legislation according 
to different timelines will give rise to dangers of such inconsistent and incoherent approaches that tend to 

complicate and confuse the legal environment and create uncertainty. 
 

Solvency II and IORP 

 

 The insurance sector is active in the provision of funded pensions in all three pillars, although the market 
share of the sector in the different pillars varies significantly between countries. Both insurance companies 
and Institutions for Occupational Retirement Provision (IORPs) provide occupational pensions, and engage 
in long-term guarantees and the concomitant long term investments. Both have a role to play in the 
provision of pension income for citizens, as a supplement to public pension systems. Having the 
appropriate regulatory frameworks for all players is therefore critically important to guarantee the 
protection of consumers as well as the continued viability and stability of the sector. 
 

 Regulators should consider the nature of a product rather than at the provider when regulating to ensure a 
comparable approach to all providers of supplementary retirement savings, be they insurers or IORPs. 

Guaranteeing the “same risk, same rules” principle does not mean that Solvency II8 should be copied and 
pasted on IORPs but that similar principles should apply to both insurers and IORPs. We therefore support 
such a regulatory level playing field based on risk-based principles for insurers and IORPs offering 
comparable products but allowing for the economic specificities of IORPs. This would lead to an equal level 
of protection for the members and beneficiaries of all occupational pensions, irrespective of the type of 
provider. 
 

 The priority for the coming months should therefore be to address satisfactorily the remaining open issues 
in Solvency II, notably in the area of long-term guarantees. Once the right solutions are found on these 
issues in Solvency II, they could inspire a similar approach in the review of the IORP Directive, taking into 
account the specific characteristics of IORPs. 
 

 Capital requirements for all pension providers should sufficiently reflect the true risk profiles. Insurance 
Europe would, therefore, encourage the inclusion of capital requirements in the Commission’s review of 
the IORP Directive, taking into account economically significant specificities where necessary. Should there 
be no review of pillar 1 in the IORP II Directive, Insurance Europe wishes to stress that certain issues will 
arise for insurance companies currently applying article 4 of the IORP Directive. This article allows 
insurance companies to apply the IORP rules to their occupational retirement business provided that their 
country allows for it and their occupational retirement business is ring-fenced. Currently it is unclear how 

                                                 
8
 2009/138/EC 
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these insurance companies should treat their occupational retirement business after the entry into force of 
Solvency II. 

 
Solvency II and FICOD 

 

 Financial conglomerate supervision is currently set up to provide a supplementary layer between the two 
arms of a financial conglomerate. Solvency II already incorporates many cross sectoral aspects whereby 

group supervision and reporting requirements extends to other financial sectors and non-financial sectors 
within the group. Therefore, for insurance-led conglomerates, FICOD should rely on Solvency II and not 
add other requirements. 
 

 Moreover, we believe that a review of FICOD will be needed in order to solve potential level-playing field 
issues. Indeed, one aim of Financial conglomerates legislation is to eliminate double gearing at 
conglomerate level. This will be the case with Solvency II, which ensures that all adjustments/eliminations 
will be done at the (re)insurance group level. Therefore, a situation of an un-level playing field could arise 
should (re)insurers be obliged to fully deduct their investment in banks, whereas banks would be subject 
to a different approach. This should be solved under FICOD. 

 
Solvency II and long-term investments (Green Paper and forthcoming follow-up)  

 

 Since the financial crisis, we have seen that policy makers have been concentrating their efforts on the 

promotion of financial stability. This need to promote financial stability, alongside economic growth, and to 
make the two objectives compatible and coherent is now made clear by the launch of the EC Commission 
Green Paper on long-term financing of the European economy and its relation with the prudential regime 
for insurers, Solvency II. 
 

 With the Green Paper, the Commission is assessing ways to increase the supply of long-term financing to 
investment projects such as energy, communications and transport infrastructure as a way to boost 
economic growth. While the insurance industry is seen as key provider of long-term finance the capacity of 
insurers to act as long-term investors is affected by certain provisions included in Solvency II. Currently 
Solvency II penalises long term investment in certain assets, especially in long-term and illiquid ones 
aiming primarily at the financing of the economy (such as infrastructure, private equity, securitisations, 
real estate, etc). 

 
 Therefore we believe that consideration should be given to consistency between the provisions included in 

the Solvency II regulation and the overall EU policy objective of ensuring a policy environment which is 
favourable to long term investment. One approach to reduce the long-term financing gap and eliminate 
discincentives for insurers to invest in long-term assets is to make the regulatory framework more 
compatible with long-term investments. This can only be achieved if EU policy makers avoid a piece-meal 
approach to regulation and ensure that wider policy objectives of financial stability and economic growth 
are transposed in a proportionate prudential regulation framework.  
 

 We welcome the efforts made so far by the Commission in ensuring that disincentives for insurers to act as 
long term-investors are removed, especially in light of its recent request that EIOPA examines whether 

Solvency II's standard formula's design and calibrations in relation to insurers' long-term investments in 
certain asset classes should be adjusted to facilitate investments. 
 

 For the future, it is important that EU policy makers, when proposing or revising legislation, strike the right 
balance between the policy objectives of economic growth and financial stability, which have been 
embedded for insurers respectively in the Green Paper on long term financing and Solvency II. 

 
Financial transaction tax  

 

 Inconsistencies between FTT9 and White Paper on Pensions10: the White Paper calls for the 
development of supplementary pensions, and encourages people to take these up. The FTT imposes a tax 
on transactions on most financial instruments, including on those acquired for the purpose of offering long-
term savings and retirement products, undermining the pensions objectives. 

 

 Inconsistencies between FTT and Life Insurance Directive11. Derivatives are instruments which can be 
used to counteract market volatility, and allow insurers to have efficient asset and risk management. For 

                                                 
9 COM(2013) 71 final 
10 COM(2012) 55 final 
11 2002/83/EC 
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example, hedging long positions in equities is a way to safeguard unearned profits or minimize the loss 
potential in a volatile market environment. As long-term investors, insurers cover their long-term liabilities 
by investing in long-term assets with the appropriate risk, return, maturity and liquidity characteristics. 
However, often the assets required to fully cover the liability exposure are not available and insurers 
therefore replicate these exposures by entering into derivative contracts, such as swaps. The Commission 

in its impact assessment assumes that the impact of the FTT on derivatives trading volumes is likely to be 
significant (it assumes a resultant drop in volumes of around 75%). This is not in line with the existing 
legislation which recognises the valuable role of derivatives. For example, Article 23 of the Directive 
2002/83/EC concerning life assurance which states that “derivative instruments such as options, future 
and swaps in connection with assets covering technical provisions may be used in so far as they contribute 
to a reduction of investment risk or facilitate efficient portfolio management”. Similarly, Article 132.4 of 
Solvency 2 states that "the use of derivative instruments shall be possible insofar as they contribute to a 
reduction of risks or facilitate efficient portfolio management."  

 
 Inconsistencies between FTT and EMIR. The FTT proposal risks to further amplify the concerns around the 

implementation of the EMIR Regulation. While EMIR allows for highly liquid assets to be used as collateral 
for both initial and variation margin calls, current practice indicates that clearing houses will only accept 

cash as variation margin. Given the limited exposure that (life) insurers have on cash, insuers will have to 
monetise assets in order to get cash through repo transactions (as explained below). However, the FTT 
proposal considerably limits the access to the repo market.  

 
 The FTT proposal will thus have a negative impact on long-term investments and is thus not consistent 

with the aim of the Green Paper on long-term financing. The scope of the proposal will affect the 
possibilities to pursue a long-term strategy and make risk management more costly. The cost of capital 
will increase. In the end policy holders will face lower returns and lower pensions. 

 
European Market Infrastructure Regulation (EMIR)12 
 

 EMIR-Solvency II: Both the Solvency II Directive and EMIR contain overlapping capital requirements. 

 
According to Article 11 para. 4 EMIR, “financial counterparties shall hold an appropriate proportionate 
amount of capital to manage the risk not covered by appropriate exchange of collateral.” This provision 
(expected to be reflected in upcoming ESAs’ technical standards for non-centrally cleared derivatives) could 
potentially double provisions already planned for Solvency II. Article 101 para. 4 of the Solvency II Directive 
rules that undertakings shall take into account operational and counterpart default risk when calculating the 
solvency capital requirement.  
 
As it would represent double regulation if insurance undertakings regulated according to Solvency II 
additionally had to bear capital requirements according to EMIR, the pending technical standards (to be 
submitted by ESAs) need to take this into account and to be able to appropriately coordinate with the 

provisions of Solvency II, already imposing capital charges for counterparty risk. 
 

 EMIR and long-term investments: EMIR is an important example of a concern highlighted by the EC’ Green 
Paper on long-term financing of the European economy, that is: “the simultaneous introduction of liquidity 
requirements for different financial market players” which “may discourage investments in less liquid 
assets and hence block several possible financing channels for long-term investment at the same time”. 
Where insurers will have to hold cash in order to cover derivatives’ collateral requirements, they will have 
less to invest in long-term assets. In addition to the cash collateral issue, the overall cost and complexity 
in meeting EMIR’s reporting and administration requirements may contribute to a reduction and potentially 
a shift away from offering long-term products and investment, especially for small and medium insurers. 
 

 EMIR and the pensions’ exemption: Under Article 2 of EMIR “pension schemes arrangements” are 

temporarily exempted from central clearing (i.e. allowing them to continue to trade standard derivatives 
used for risk hedging purposes in the OTC environment). EMIR Article 2 a)-d) defines the conditions which 
trigger the eligibility for exemption. From the way the exemption was defined, it is highly probable that, 
although insurers offer retirement products with implicit long-term liabilities and assets, they will be not 
eligible for the exemption due to limitations such as: (a) the requirement for ring-fencing (which is not 
met in a range of jurisdictions, where the pension business is not ring-fenced, but managed at a general 
account level) or (b) the primary purpose being to provide retirement benefits (Article 2.2.ii). 

 
 EMIR and IORPs: an inconsistency arises in the case where an insurer covered by article 4 in the IORP 

directive would like to become a clearing member of a central clearing counterparty (CCP), as indicated by 
EMIR. In such a case, the insurer, in its position as clearing member, will have to contribute to the default 

                                                 
12 EU/648/2012 
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fund of the CCP. But article 18.2 of the IORP directive prohibits IORPs (in this case insurers, as article 18 is 
included in the option) from acting as a guarantor on behalf of third parties. This seems to indicate that it 
would not be possible for insurers to contribute to a default fund where their contribution could ultimately 
be used because of the default of another party. 
 

 EMIR and UCITS: Key aims of the OTC derivatives reform are to force users of derivatives (including 
insurers) to transact via Central Counterparties (CCPs) instead of transacting Over The Counter (OTC) with 
banks and to ensure that counterparties have at all times sufficient collateral to allow derivative 
transactions to be wound up at any time if needed. Although EMIR refers to highly liquid assets (Article 46: 
“A CCP shall accept highly liquid collateral with minimal credit and market risk to cover its initial and 
ongoing exposure to its clearing members”) as being eligible for collateral needs, in practice, central 
clearing providers will accept only cash (while banks will most probably continue to accept more than cash 
as collateral). 

 
In the context of long-term business, insurers have long-term, illiquid liabilities and limited liquidity needs. 
They are therefore able to invest in long-term assets (including government bonds, corporate bonds, 
infrastructure bonds) to match these liabilities and, unlike banks, they often have limited holdings of 

cash. Insurers typically buy derivatives to improve cash flow matching and reduce risk – therefore any loss 
in value in the derivatives they hold is matched by an equal increase in the value of other assets (or a 
decrease in the value of liabilities) and vice versa. Hence, being required to post collateral in the form of 
highly liquid assets does not conflict with their natural business model of matching long-term assets and 
liabilities. In order to comply with the new derivative rules insurers will be pushed to increase dealings with 
CCPs and will therefore have to do one of the following to comply with the cash collateral requirements:  
 
1) Hold suboptimally high amounts of cash (this will reduce the amount of funds available for long-term 

investment in the economy and reduce significantly policyholders‘ long-term returns);  
2) Perform forced sale of assets solely to meet regulatory collateral requirements during periods of market 

volatility (insurers will thus be forced by regulation to change from being providers of market stability to 
pro-cyclical behaviour), which is not in line with the overall objective to ensure market stability that 

underpins EMIR. 
3) Use securities lending/repo markets to monetise the liquid assets within the portfolio when needed (this 

is already a common method in use by insurance companies). 
 

Of these only the third option has relatively little adverse impact for policyholders and/or the wider 
economy. Insurers hold a significant amount of high quality-high liquidity assets, backing their liabilities. 
Whenever they need cash for covering derivative margin calls they should be able to temporary get cash 
from other parties who have cash (e.g. banks) and to collateralise the cash with their high quality assets 
(via a repo or security lending transaction). In this way insurers would not have to hold suboptimal amounts 
of cash or to perform forced sales of assets. However, regulatory developments such as those in UCITS and 
ELTIF funds will make this impossible by forbidding the use of securities lending or repos to generate cash 

for covering collateral needs. For companies not using UCITS, the FTT and possible upcoming shadow 
banking rules threatens to make use of securities lending and repos significantly more expensive (as noted 
above). 

 
More precisely, ESMA’s guidelines13 on ETFs and other UCITS issues provide for the prohibition of reuse of 
collateral received for derivatives, repo and stock lending. The reuse of cash is only allowed when the cash 
is reinvested in a restrictive list of assets (deposits, high quality Govies, repos, short term monetary UCITS). 
ESMA clarified in its Q&A that, under EMIR regulation, the cash received as collateral, cannot be reused as 
Initial/Variation Margin. Implicitly, all UCITS funds will be in a position of having to hold cash or having to 
perform forced sales of assets. 

 
Data protection 

 

 The proposals on the Data Protection Regulation14 and the fourth Anti-Money Laundering Directive15 (AML) 

are currently going through the legislative process in parallel. There may be a risk that outcomes put 
financial institutions in difficulties to understand how to comply with both pieces of legislation. 

 For instance, the AML proposal requires financial institutions to take actions to combat fraud and financial 
crime, by retaining data to meet legal and regulatory obligations. It obliges them to perform Customer 
Due Diligence (CDD)-checks on customers to ascertain relevant information for the purpose of doing 
business with them.  

                                                 
13 http://www.esma.europa.eu/system/files/2013-314.pdf 
14 COM(2012) 11 final  
15 COM(2013) 45 final  

http://www.esma.europa.eu/system/files/2013-314.pdf
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 However, provisions in the Data Protection Regulation could lead to a reduction in financial institutions’ 
ability to prevent and combat fraud and other financial crime, contradicting thus directly the AML 
proposal’s objectives.  

 It is important that both the Data Protection draft Regulation and the 4th anti-money laundering draft 
Directive allow insurers to collect, process, retain and share data in order to prevent and combat fraud. 

 
Implementing measures 

 

 Insurance Europe views with concern the ESAs tendency to include within their guidelines binding rules 
which go beyond Level I or Level II regulation (for instance, EIOPA’s guidelines draft on preparing for 
Solvency II require that all reports submitted by the undertakings to supervisory authorities shall be 
audited). We would view this as a means to establish new legal requirements via guidelines without the 
appropriate and needed parliamentary scrutiny.  
 

 There have been examples where EU financial services legislation was transposed in an inconsistent 
manner. A recent example was found in Solvency II where the EIOPA guidelines, primarily intended to 
facilitate compliance with the Level 1 and 2 texts, will (as currently drafted) introduce additional 
requirements, i.e. there is a risk that technical and implementing standards are used to introduce 
additional legislative requirements. 

 
 In Solvency II this is particularly the case for own funds where the cancellation of dividends should be 

automatic upon a (potential) breach of the SCR according to EIOPA’s interpretation of the Level 2 text. 
Another example is where the Level 2 defines a capital requirement for property risk as a whole, as per the 
Directive Article 105 (5c): “the sensitivity of the values of assets, liabilities and financial instruments to 
changes in the level or in the volatility of market prices of real estate (property risk)”. EIOPA has defined 
sub-categories for this risk and recently moved one sub-category (direct or indirect participations in real 
estate companies that generate periodic income or which are otherwise intended for investment purpose) 
to equity risk, which is inconsistent with both Level 1 and Level 2 texts.  

 
Third country equivalence  

 

 The differing third country equivalence approaches is also a matter worthy of considerable thought in the 
future. For every different financial service legislative proposal published, we have seen a different 

approach taken to third country equivalence. To name a few, the Alternative Investment Fund Managers 
Directive (AIFM), Credit Rating Agencies (CRA), MiFID2 and Solvency II all take different approaches, and 
the approaches seem to become more and more complex each time. Under Solvency II the approach 
taken runs the risk of placing European headquartered companies at a competitive disadvantage to 
international competitors when operating in non-European countries. We appreciate that this is now being 
looked at by policymakers, although we remain concerned that an overly prescriptive approach will be 
taken when conducting the assessments. We remain open to initiatives that could set down some basic 
procedural rules for conducting third country equivalence assessments which would be designed to ensure 
greater consistency in approach as well as ensure an outcomes based approach is taken. 

 
Accounting and auditing 

 

 Insurance Europe does not support the treatment of all Public Interest Entities (PIEs) as if they are the 

same. All insurers are classified as PIEs in for example the Accounting Directive16 as well as the proposed 
Audit regulation17, where specific requirements are applied to PIEs. However, it is important to underline 
that not all insurance companies have the same size, administrative capacity or are of “significant public 
interest”. Therefore, we believe that the ‘proportionality principle’, in terms of regulation and requirement, 
should be applied also to PIEs. This is particularly important for small and medium sized insurers and 
unlisted insurers, of which there are many, as these cannot be compared to large or multinational 
companies.  

 
Long-term investments and accounting standards (IFRS 4 and IFRS 9) 

 

 It is important that performance reporting reflect the insurance business’ long-term nature and exclude 
the short-term market fluctuations to the extent that they are not part of the intrinsic economic 
performance. Insurers manage assets backing insurance liabilities according to the insurance liability 

                                                 
16 DIRECTIVE 2013/34/EU on the annual financial statements, consolidated financial statements and related reports of certain 
types of undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council and repealing Council 
Directives 78/660/EEC and 83/349/EEC 
17 COM(2011) 779 final REGULATION on specific requirements regarding statutory audit of public-interest entities 
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profile in order to meet obligations towards policyholders. Because of the variety in insurance products, an 
insurer can have different business models and thus follow different asset-liability management (ALM) 
strategies. Accounting requirements that deal with individual components in isolation, separate from the 
overall ALM strategy, can result in different measurement and presentation that does not adequately 
reflect the insurance business models and may distort long-term economic decisions. Therefore it is vital 

that the outcome of IFRS 9 "Financial instruments" and IFRS 4 "insurance contracts" (both being currently 
in process of final deliberations by the International Accounting Standards Board) are considered as one 
holistic package given that most of the insurers assets would be subject to IFRS 9 and insurance liabilities 
subject to IFRS 4. 

 
Mandatory insurance 

 

 Insurance Europe has noticed the trend among EU policymakers to often view regulation as a means of 
encouraging insurance take-up and enhancing consumer protection.  
 

 While the insurance industry supports EU initiatives that seek to protect consumers and reduce risk, 
mandatory insurance systems tend to be overly restrictive by failing to distinguish between different risk 
levels. For this reason, we believe that an EU-wide mandatory insurance is not appropriate, as it can 
actually restrict insurers’ ability to accurately assess the particular risks, freely negotiate policies with their 

customers and develop competitively priced products. In other words, establishing mandatory insurance 
means that the level of insurance necessary – for all consumers – is uniformly mandated by law, without 
taking into account a risk-based approach that will consider individual and particular risk portfolios 
following a precise risk assessment.  
 

 Imposing mandatory insurance can also lead to the situation where certain consumers are required to 
purchase more cover than they actually need, thus facing unnecessary costs, while other consumers with 
higher risk are not incentivised to purchase more than the mandatory cover and are thus under-insured.  
 

 There is moreover an increased level of moral hazard – i.e. a lack of risk-mitigating behaviour – that is 
often associated with mandatory insurance. A consumer’s incentive to exercise due diligence and minimise 
risk is diminished in cases where he/she is compelled by law to have a specific type and scope of insurance 

policy and where the insurer has little freedom to negotiate these features based on the consumers’ 
individual risk profiles. The consequence of this practice is often a decrease in overall safety and an 
increase in more severe accidents. 
 

 Mandatory insurance has been suggested or discussed in relation to a range of EU legislative proposals, 
including with respect to EU legislations concerning product liability (e.g. children’s toys, medical devices), 
clinical trials, professional indemnity, environmental liability (both in onshore and offshore regions), 
medical liability (within the context of cross-border healthcare) and auditor’s liability.  

 
Suggestions to improve the coherence of EU financial services legislation 

 
Insurance Europe wishes to provide with some suggestions to improve the coherence of EU financial services 

legislation. 
 

 Need for transparency: in the current wave of far-reaching legislative initiatives, the lack of a coordinated 
approach - a more distinctive roadmap - covering all the initiatives is unhelpful. Such a comprehensive 
roadmap could also work as a way to identify the best sequencing and coordination of initiatives and lead 
to better transparency for all the bodies involved in the various files, thus being a tool to avoid gaps, 
overlaps and unintended consequences. Such process should also apply to the process of drafting 
delegated acts, where the Commission should also conduct consultations. 

 
 More comprehensive impact assessments: Before legislation is proposed it is imperative that in-depth 

impact assessments are carried out. The assessments also have to deal with the cross-sectoral and overall 
impact on the financial markets, including all affected market participants and the impact on the capital 

markets as such. There is also a need for additional, targeted impact assessments when fundamental 
amendments are being made to an original proposal. This would allow providing the necessary good 
judgment and technical support for changes to a piece of legislation that can otherwise impact the markets 
negatively, without any obvious or relevant benefit.  
 

 Appropriate consultation periods to obtain valuable expert input: Comprehensive stakeholder consultation 
is crucial for collecting high-quality technical input in the process of drafting legislation. It is vital that all 
relevant stakeholders can provide input. Consultations before legislative proposals are adopted must allow 
sufficient time for all relevant stakeholders to provide views.  
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 Better coordination: Insufficient coordination within the Commission when preparing and developing 
legislative texts may be the underlying reason behind multiple layers of regulation and overlaps, the result 
of this being unintended or damaging consequences for the insurance industry and our customers. 
Effective coordination within the Commission at the earliest stage – i.e. when considering taking initiatives 
– in conjunction with consultation during the drafting process would help mitigate risks of legislative 

inconsistencies and overlaps at European level. We therefore suggest reviewing and improving the 
Commission’s internal coordination process to ensure that proposals are not inconsistent or overlapping in 
nature. The same should apply to any planned consultations and studies addressing issues that may 
already be under discussion in other pieces of EU legislation. 
 

 Lack of expert knowledge when legislating: A related concern is the relative lack of understanding of the 
insurance business model compared to banks and how insurance differs from investment and banking 
services. The risk of overlapping and irrelevant requirements is more of a risk when legislation aims at 
regulating a wide range of business sectors. Hence, sector-specific legislation seems more suitable to avoid 
undesired and inappropriate read-across legislation.  
 

 Need for stock-taking: The present wave of legislative measures leaves little room for reflection on the 

impact and consequences of what has already been put in place. This has a further negative impact on 
coordination and sequencing. It affects the stakeholders’ ability to adjust to new regulation. It makes it 
difficult to assess the cumulative effects of legislation within and between the financial sectors and the 
impact on financial markets as a whole.  

 
 Better sequencing of legislation: The situation with several layers of legislation where the timetables do 

not match is becoming increasingly confusing. This has knock-on effects also. An obvious example in this 
regard concerns Solvency II-Omnibus II, and its relevant implementing measures. We would also note that 
a clearer division between the different levels of legislation needs to be ensured, i.e. Level 1 mandates 
should be clear and there should be no deviation from these mandates at Levels 2 and 3.  
 

 The global agenda stemming from the G20 is yet another reason to call for strengthened coordination. 

Different bodies working in separate ways will result in regulatory read-across and damaging crossover 
effects.  

 
Insurance Europe would like to thank the European Parliament’s Committee for Economic and Monetary Affairs 
for taking this initiative of a public consultation on enhancing the coherence of EU financial services legislation. It 
is an important step in identifying where inconsistent legislation exists and how this should be addressed.  
 

*** 

 


