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CONSOLIDATED VERSION

2012 Discharge to the Commission

WRITTEN QUESTIONS TO COMMISSIONER
ŠEMETA

Hearing on 21 January 2013

OLAF and Parliament’s report on the protection of the financial interest of the
Union (PIF report)

1. Parliament requested OLAF in paragraph 75 of its PIF report to inform its
competent committee of the legal basis that authorises it to assist in and prepare
the recording of telephone conversations of private persons without their prior
consent and to use the contents for purposes of administrative investigations and
Parliament reiterated its call on OLAF to provide it – in line with a similar request
by the Council – with a legal analysis of the legality of those records in the
Member States. When does OLAF plan to respond to this request?

Commission's answer :

The matters raised in this paragraph have already been the subject of detailed
discussion between OLAF, the Commission and the relevant Parliament Committee,
CONT, in the latter's meetings.

As OLAF already stated in its answers of 10 September 2013 to question 61 of the 3rd
Questionnaire of CONT, standard OLAF investigative activities do not include the
assistance and preparation of recordings of telephone conversations by private persons
without their prior consent. Nevertheless, under Article 4 (3) second subparagraph of
Regulation (EC) No 1073/1999, OLAF was entitled to obtain information pertinent to
its investigations.

A comprehensive internal study on the legality of recordings of private phone
conversations by public authorities in 28 Member States is still ongoing.

2. Parliament noted in paragraph 76 of its PIF report essential procedural
requirements during preparatory investigations could affect the legality of the final
decision and called on OLAF safeguard the procedural requirements during
preparatory investigations by assigning appropriately qualified judicial experts to
the task of carrying out prior verifications within an appropriate timeframe.

a. How has OLAF concretely responded to this request?

Commission's answer :
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The Director General of the Office has issued instructions concerning the verification
of the procedural requirements of investigation activities in his Guidelines on
Investigation Procedures for OLAF Staff, which entered into force on 1 October 2013.

In accordance with article 12 of these instructions, where an investigation unit
envisages conducting an investigative activity which requires the Director-General's
authorisation, i.e. interviews with persons concerned and witnesses, inspections of
premises, on-the-spot checks, digital forensic operations and investigative missions in
third countries, the investigation unit submits a request to conduct the proposed
investigative activity to the Investigation Selection and Review Unit, a unit which is
staffed by judicial experts and which does not take part in the investigations itself..

The Investigation Selection and Review Unit verifies the legality, necessity and
proportionality of the proposed investigative activity and provides an opinion to the
Director-General on the basis of which he makes a decision.

b. What qualifications have to be met by staff entrusted with the task of prior
verification?

Commission's answer :

The prior verification of investigative activities is carried out by the reviewers of
Investigation Selection and Review Unit, who are lawyers with previous experience
as magistrates or legal experts.

3. In paragraph 80 of the PIF report Parliament expressed its opinion that the
Supervisory Committee should always be informed by OLAF when OLAF
receives a complaint relating to fundamental rights and procedural guarantees.
How many complaints relating to fundamental rights and procedural guarantees
has OLAF received since? In how many cases was the Supervisory Committee
informed?

Commission's answer :

According to Article 15 (1) paragraphs 2 and 4 of the revised OLAF Regulation
883/2013, the Supervisory Committee shall monitor developments concerning the
application of procedural guarantees and may ask for additional information on closed
investigations. The Office has therefore communicated statistics on various forms of
complaints to the Supervisory Committee and remains available to do so in the future.

However, it needs to be recalled that Article 15(1) third subparagraph and Recital 18
of Regulation 883/2013 prevents the Supervisory Committee from intervening in
pending investigations, and Article 10 obliges the Office to only forward information
on a need-to-know basis. A more far-reaching involvement of the Supervisory
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Committee in individual complaints therefore seems to be excluded.. See also the
reply to question 5.

4. In paragraph 86 of the PIF report Parliament urged the Commission to take all
necessary measures to improve the management of OLAF and to formulate
practical solutions to remedy shortcomings before the end of 2013. How has the
Commission responded to Parliaments demand?

Commission's answer :

As regards the Parliament's concern for the effectiveness of OLAF and its wish to be
involved in measures to be taken to improve that effectiveness, it should be recalled
that article 16 of the revised OLAF Regulation 883/2013 provides for an annual
exchange of views at political level to discuss the Office's policy relating to methods
of preventing and combating fraud, corruption or any other illegal activity affecting
the financial interests of the Union. This exchange of views shall include the
Parliament, the Council and the Commission. The revised Regulation also provides
for improved cooperation between the Member States and OLAF which increases the
effects of OLAF's work.

Finally, as far as OLAF's internal functioning is concerned, the Commission has
announced, in its Communication of 13 July , that it sees room for further systemic
improvements of the OLAF Regulation 883/2013, taking inspiration from the
substantial reinforcement of procedural guarantees that will be brought about by the
establishment of the European Public Prosecutor's Office. As set out in that
Communication, these improvements could be put into practice even before the
European Public Prosecutor's Office is established.

Rights of persons concerned and complaint procedure in OLAF

5. Since 1 Oct 2013 the complaint procedure in OLAF, as presented in documents
publicly available online, has been abolished which seems to violate rights of
persons concerned as interpreted by the Ombudsman and the EU case law.

Commission's answer :

The complaint procedure existing in OLAF has not been abolished. Any natural or
legal person has the possibility to submit a complaint in whatever form to OLAF at
any stage of an investigation. Information on the procedures existing in the Office to
handle complaints on OLAF investigative activities is available on the website of
OLAF.
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Joint Fraud Strategy

6. The Commissioner ensured the Budgetary Control Committee that the thresholds
for the financial impact of a fraud case foreseen in the Investigational Policy
Priorities (IPP) “are only an indication and this indication only (sic!) concerns one
of the four criteria mentioned [in the IPP of OLAF]”. At the meeting in June 2013,
the Commissioner further explained that in the time between February 2012 until
June 2013 46% of the cases opened in the structural funds and customs area were
below the thresholds set in the IPP, however, he did not provide statistics for other
areas. On 10. September 2013 the Commission adopted the Joint Anti-Fraud
Strategy for ERDF, ESF, CF and EFF 2012-2013 (JAFS). In the Annex I to this
strategy the Commission mentions under the objective “Treatment of information
by OLAF as investigation or coordination case” (two times), that “when a DG has
sent a case with a possible investigative interest to OLAF, OLAF may decide, if
the financial impact of the case is below a certain threshold, to dismiss the case”.

a. What is the total estimated financial impact of all cases submitted in 2012 that
were below the threshold and had no follow up?

Commission's answer :

Joint reply to 6a and 6k

Between 1 February and 31 December 2012, OLAF no longer applied minimum
thresholds for the opening of cases. It also did not undertake an assessment of the
estimated financial impact (i.e. seriousness of the risk involved) in respect of all
allegations of fraud/serious wrongdoings received. In cases where there was
insufficient information to justify a decision to open an investigation or where the
matter fell outside the competence of the Office, OLAF did not necessarily estimate
the financial impact involved. It is therefore not possible to provide meaningful
statistics on the total estimated financial impact in dismissed cases.

For clarification at the meeting in June 2013, the Commissioner explained that

"Since February 2012, in 46% of the cases opened in the customs and structural funds
sector, the financial impact was either unknown at the time of the opening or below
the financial indicators set in the IPP."

Just for the sake of completeness, it should finally be mentioned that the Joint Anti-
Fraud Strategy was adopted on 19 October 2012, and not on 10 September 2013.

b. Why is only the financial impact relevant for the treatment of information
submitted to OLAF?

Commission's answer :

Joint reply to 6b, 6c and 6j
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The Joint Anti-fraud Strategy ('JAFS') was adopted on 19 October 2012 by three
Commission departments, namely DG REGIO, DG EMPL and DG MARE with the
support of OLAF. The JAFS explicitly states that it applies 'without prejudice to
OLAF's investigation responsibilities for the fight against fraud.' It is true that,
concerning dismissed cases, the Action Plan accompanying the JAFS does not
correctly reflect the Investigation Policy Priorities (IPP). However, the Action Plan
was not meant to provide information or guidance on this issue but merely
acknowledged the need for further guidance concerning dismissed cases.

OLAF elaborated this guidance in close cooperation with the DGs. This means that
the Commission departments and executive agencies are fully aware of how OLAF
applies its IPPs which no longer include financial indicators.

The Commission considers that such a policy is in line with its obligation to protect
the Union's financial interests.

c. Why is only the financial impact communicated as criteria to other DGs?

Commission's answer :

All IPPs have been communicated to other DGs.

d. How are the cases treated that are not followed-up by OLAF?

Commission's answer :

When OLAF decides to dismiss a case, it is up to the competent authorising officer in
the DG responsible to decide what action to take (if any) within its competences and
responsibilities (e.g. an audit, internal control, risk assessment). Those actions never
include investigative activities under Regulation 883/2013, for which OLAF is alone
competent. DGs are not required to report back to OLAF on actions taken. However,
if, in the course of any subsequent audits or controls, the concerned DG obtains new
information substantiating initial allegations, OLAF needs to be informed and may, in
a new selection phase, decide to open an investigation.

e. Which specialised units in each DG follow-up suspected fraudulent
infringements below the threshold?

Commission's answer :

When following-up cases of suspected fraud that have not been considered by OLAF
for investigation, the DGs, namely the units referred to below in the answer to
question 6 f., are applying (irrespectively of the financial impact of the case)  the
"Guidance Note for Treatment of Dismissed Cases" issued by OLAF to Commission
DGs. According to OLAF's guidance it is up to the competent authorising officer to
decide which action to take (if any) within its competences and responsibilities (e.g.
an audit, internal control, risk assessment). Those actions never include investigative
activities, for which OLAF is alone competent. DGs are not required to report back to
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OLAF on actions taken. However, if, in the course of any subsequent audits or
controls, the concerned DG obtains new information substantiating initial allegations,
OLAF is informed and may, in a new selection phase, decide to open an investigation.

f. How much staff is entrusted with this task in each DG?

Commission's answer :

Each of the three DGs has an OLAF contact point, that is part of a specific unit
located within the audit directorate. This unit is responsible for the overall relations
with OLAF and the Joint Ant-Fraud Strategy for ERDF, ESF, CF and EFF. However,
the responsibility for the follow-up of recommendations issues by OLAF in its final
case reports, as well as recommendations related to dismissed cases, is the
responsibility of the country audit desks/units and/or country operational desks,
depending on the issue at hand. Each OLAF contact point has a coordinating and
reporting role for these issues.

g. Which training costs did occur to qualify them to do what OLAF is supposed
to do?

Commission's answer :

As stated above, the actions never include investigative activities for which OLAF
alone is competent.

h. What are their exact tasks?

Commission's answer :

The replies to questions e), f) refer to this question.

i. Is the DG informed when OLAF opens a case based on information received
by the respective DG?

Commission's answer :

DGs are systematically informed when a case based on information sent by them has
been opened by OLAF.

j. How does the Commission consider such a policy in line with its objective to
protect the Union’s financial interest?

Commission's answer :

See reply to 6b.

k. Could the Commission provide for each investigational area statistics on how
many OLAF cases have been opened below the relevant threshold in for each
year since 2011?

Commission's answer :



7

See reply to 6a.

OLAF reorganisation

7. Concerning the restructurings of OLAF.

a. Could the Commission explain why there have been two large restructurings
in OLAF within one-and-a-half years under the new Director General?

Commission's answer : A major re-organisation of OLAF took place in February
2012. It followed the proposal for the amended Regulation 1073/1999,  the relevant
comments made by the Court of Auditors,  the Supervisory Committee,  the Internal
Audit Service,  the Internal Audit Capability  and the new role assigned to OLAF by
the Commission Anti-Fraud Strategy (CAFS).

The objectives of this re-organisation were to:

• better define the division of responsibilities and competences,

• reduce non-core activities, overheads and administrative burden,

• improve the efficiency and reduce the length of the investigations,

• strengthen the role of OLAF as the Commission service in charge of overall
anti-fraud policy.

The second change which entered into force on 1st January 2014 was a minor
reorganisation. It aimed at:

• reducing further the percentage of overheads, taking into account the
Commission's obligation to reduce its establishment plan: the two units in charge of
human resources and budget were merged and the "Resources" Directorate was
abolished;

• clarifying the operational line of command for IT development and
streamlining the IT decision making process by grouping three units dealing with IT
issues together in one Directorate;

• strengthening the policy making capacity of the Office by setting up a position
of principal adviser.

b. What are the costs attributed to these restructurings?

Commission's answer :

No significant additional cost could be attributed to these restructurings. As
highlighted in the last OLAF report, the 2012 reorganisation has already, notably,
produced a significant positive impact on the efficiency and length of the
investigations.
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8. An internal study on the cases that Commission services submitted to OLAF
showed an error rate of 50% of the Unit 01. How has this study been followed up
in OLAF?

Commission's answer :

Neither the Commission nor OLAF are aware of the study mentioned, nor of the
concept of "error rate" in the context of investigations.

9. Concerning the Quality of OLAF’s investigational work.

a. Is there a real external quality assessment of the cases conducted by OLAF?

Commission's answer :

Reply to 9a and b.

It is recalled that Commission Decision 352 of 1999 (as amended on 1 October 2013)
establishes the independence of the investigative function of the Office. Controls are
therefore mainly internal. Article 17(7) of Regulation No 883 requires that the
Director-General "put in place an internal advisory and control procedure, including a
legality check". The systematic legality check is primarily entrusted to a dedicated
unit, the Investigation Selection and Review Unit. This unit is independent from the
investigation units and reports directly to the Director-General. Furthermore, advisers
to the Directors have recently been entrusted with additional legal quality controls at
the level of the different investigative Directorates.

OLAF also has an internal audit capability function and an independent, albeit not
external, Data Protection Officer responsible for ensuring that all internal procedures
comply with the requirements of data protection.

As concerns the external quality assessment of OLAF's investigative work, the
investigative activities of the Office remain under the constant scrutiny of external
bodies. These include the European Ombudsman concerning allegations of
maladministration by OLAF and the EDPS on issues concerning data protection and
the courts, may they be national or European. Furthermore, the activities of the OLAF
are regularly monitored by independent bodies external to the Office including the
Supervisory Committee which is responsible for monitoring the investigative function
of the Office, the European Court of Auditors which carries out external audits on
different aspects of the functioning of the Office including the investigative activity
and the Internal Audit Service of the Commission which carries out audits on various
aspects of OLAF's activities.
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b. Who is entrusted with this task?

Commission's answer :

See reply to 9a.

c. Have considerations been made to implement an external peer review by
judges, public prosecutors that examine samples of the closed cases in the last
two years?

Commission's answer :

The Commission would refer again to its Communication to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the
Regions on OLAF's governance (see reply to question 4). The Commission is working
on the possible creation of a new Controller of procedural safeguards to perform an
ex-post legality review of some investigative measures. This could potentially include
the review of a closed case.

d. International audit standards foresee a recurring external quality review –
either by an external auditor or a peer-review. How does OLAF implement
this standard?

Commission's answer :

The European Court of Auditors is the external auditor of the Commission including
OLAF.

e. Has an assessment of the dismissed cases been undertaken in 2012 or 2013?
What was the result? Could the Commission provide Parliament with the
result of this assessment

Commission's answer :

No such assessment has been undertaken.

OLAF staff survey on the reorganisation

10. OLAF Unit R1 Human Resources conducted a staff survey in the autumn of 2013
on the effects of the internal reform from February 2012.

a. Only 10.8% of staff agrees with the statement that the reorganisation led to
less administrative burden – 61.7% disagree or slightly disagree, the rest is
neutral. How does OLAF react to these findings?

Commission's answer :

This is a global response to 10
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The main objective of the 2012 reorganisation was to strengthen the investigative
capacity of OLAF. Thanks to this reorganisation, the duration of the selection phase
of OLAF cases for investigation has decreased as well as the duration of the
investigations. Meanwhile the number of investigations and coordination cases has
increased.

The results of the survey shows that the objectives of the reorganisation were clear
and that more than half of the respondents agreed with them. The impact of the
reorganisation is clearly balanced between the positive and negative perception.
According to 39% of the respondents the reorganisation created an increase of the
workload. However, 64% of the respondents consider that the workload of their
current job is acceptable.

64% of the managers who were part of OLAF when the reorganisation was put in
place consider that "the reorganisation enabled a better focus on the key business
priorities".

28% of OLAF's staff members would like to change jobs outside OLAF and 22%
inside OLAF according to the survey. Mobility of staff depends on a number of
factors. OLAF has in recent years recruited an increasing share of officials who tend
to be more mobile than e.g. temporary agents. This has an effect on the staff retention
figures of the Office. Mobility is furthermore seen as a positive phenomenon and
encouraged by the Commission.

The results of OLAF's staff survey were presented in a meeting with all OLAF
managers, together with the results of a staff survey by DG HR. Two presentations on
the results have been put on the Intranet to the attention of all staff.

Following the presentation of the results, OLAF decided to organise a wide
consultation with all staff members to collect their proposals on concrete actions that
could be put in place in order to tackle the issues they raised in the Staff Survey.

This ongoing consultation process follows 3 consecutive steps:

1. At Unit level : all Heads of Unit have already discussed the main themes raised in
the Survey with their staff during a unit meeting. The objective of the Unit meetings
was to raise specific problems as perceived by staff within the Unit and the
discussions resulted in a list of actions to be recommended. The data gathered during
these Unit meetings have been transmitted to each competent Director to serve as a
basis for the organisation of a workshop.

2. At Directorate level: a half day workshop is organised per Directorate involving the
Director, the middle management and all staff members of the Directorate.

3. At management level: the results of the different Directorate workshops will be
collected and summarised in one document. This document will detail the concrete
actions proposed by staff, the actors concerned, the expected results and how the
achievements of the actions proposed will be assessed. A Management Meeting will
be fully dedicated to the discussion on the results of the different Directorate
workshops. A DG HR facilitator will be present in order to animate the discussions.
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The results of these workshops will be translated into an action plan. They will be
integrated into the OLAF Human Resources Strategic Plan which is under
development and should be finalised by mid-2014.

In that respect, OLAF's HR Unit has also launched an ambitious project to analyse the
current available competences and to adapt the training offer to OLAF's specific
needs. Training has always been a priority for the Office. The investigative work of
OLAF indeed requires very specific competences and experience that are not easily
found externally or internally. A long training process is necessary as well as practical
experience in order to acquire the necessary skills. In 2013, the OLAF training team
has been reinforced by one full-time staff member.

The Commission welcomes the efforts of OLAF concerning its human resources.

b. Only 43% of staff said that the reorganisation had a positive impact in general.
What is the Commissions reaction to this serious failure of reorganisation?

Commission's answer :

See global response above

c. Since the reorganisation OLAF lost a considerable part of its staff.
Furthermore, 28,4% indicate that they would like to leave the Office. What is
the Commission’s reaction to this figure?

Commission's answer :

See global response above

d. Only 57% der Managers said that the staff in their Unit/Directorate had the
necessary skills/experience to fulfil the key objectives.

i. What is the Commission’s reaction to the figure that 43% of Managers say
that their staff lacks competence?

Commission's answer :

See global response above

ii. With the reorganisation 63% of the staff had to change their tasks. Did
OLAF ever consider that the lack of competence might be a direct effect of
the reorganisation?

Commission's answer :

See global response above

iii. How does OLAF tackle the lack of competence among staff?

Commission's answer :
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See global response above

iv. Why does the Commission not react to this problem?

Commission's answer :

See global response above

v. Why has the Commission not held the Director General responsible for the
reorganisation and responsible for these results?

Commission's answer :

See global response above

e. How were the results communicated to staff and stakeholders?

Commission's answer :

See global response above

OLAF’s Annual Report 2012

11. Concerning the statistics in OLAF’s Annual Report 2012. Why is incoming
information counted and reported not as bundled units referring to one case
anymore and instead every item is counted and reported separately?

Commission's answer :

As in previous years, OLAF included in its annual report detailed information on
certain chosen aspects of its investigative activity. In the 2012 Report, OLAF chose to
focus on the incoming information. Consequently more detail on the incoming
information was provided in the 2012 report than in previous years. However, all data
concerning incoming information previously reported on, including information by
sector of activity referred to in the question, was included in the 2012 report (see chart
8 on incoming information by sector).

12. Is it common practice that cases are closed after a pre-specified time span and
reopened under a new file number?

Commission's answer :

Investigations are not closed after a pre-specified time span. Investigations are only
closed when all necessary investigative activities have been undertaken and the rights
of all persons concerned, including the opportunity to comment on the facts
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concerning them, have been respected. The Investigation and Review Unit will
conduct a final check prior to the closure of the investigation and provide an Opinion
to the Director-General. All decisions to open cases must be assessed in the light of
the opening criteria set out in Article 5 of the revised OLAF Regulation 883/2013
including OLAF's competency to act and the sufficiency of the information to justify
the opening of the case.

13. How many cases have been closed and reopened under a new file number?

Commission's answer :

See the reply to question 12.

Incidents of maladministration of OLAF – Decisions of the European Ombudsman

14. In response to complaint 1697/2010/(BEH)JN, the European Ombudsman has
confirmed four instances of maladministration by OLAF concerning the
investigation into a NGO whose President was formerly a MEP and subsequently
a member of an EU institution. OLAF failed to identify the responsible person and
closed the investigations without result. Following the inconclusive investigation
of the Office, the Commission took the decision 3240804312 of 27 November
2012 to waive the recovery order for an amount of EUR 325,934.47 vis-à-vis the
NGO. However, the case involved possible embezzlement of the funds and
possible corruption. Furthermore, the auditor in charge, who now invokes
professional secrecy, had made some allegations regarding irregularities
committed during the liquidation of the NGO.

a. There has been a written parliamentarian question to the Commission on 26
April 2013.The Commission answered on the 29th June 2013 that additional
documents will be sent to the chairman of the Budgetary Control Committee.
The documents were received on 20th December 2013 by the Committee chair.
Why did the sending take the Commission half a year?

Commission's answer :

The Commission answered the written parliamentary question on 29 July 2013. It
promptly prepared the documents to be forwarded to the CONT. Unfortunately, the
documents were not sent until December 2013, due to an administrative error.

b. The waiver of the recovery order had been accounted for and reported already
in the annual activity report of 2011, although the decision to waive the
recovery was taken in 2012. What was the reason for this early booking? What
are the consequences?

Commission's answer :
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The negative recovery order waiving this claim has been accounted for already in
2011 on the basis of the interdepartmental consultation where all horizontal services
agreed that it was not possible any longer to recover the claim from an association
without address, assets and allegedly in liquidation. This waiver was registered in the
annual report of the competent Director General in 2011. The waiver decision was
adopted by the College some months later. The "early booking" has not caused any
harm in terms of financial consequences nor in terms of transparency of the waiver
decision.

c. It is true that the negative recovery order waiving this claim has been recorded
for already in 2011 on the basis of the agreement with the Legal Service and
OLAF that it was not possible anymore to recover the claim from an
association without address, assets and allegedly liquidated. This waiving has
consistently been registered in the annual report of the competent Director
general in 2011. The fact that the waiving decision has been adopted by the
College only in 2012 is most unfortunate and due to an administrative
oversight. This oversight had nevertheless no financial consequences.
Furthermore, the transparency of the waiving decision has been ensured,
although admittedly at a too early stage.What does the Commission intend to
do about these allegations now that it is in the known of a person that was
responsible for the dealings of the NGO at that time and that is currently
holding office as a currently high-ranking member of an EU institution and a
former MEP?

Commission's answer :

The Ombudsman's finding of maladministration was not related to the substance of
the case, in particular it did not indicate that OLAF had failed to comply with its
obligations by not re-opening' the case in question. Instead, it related to the
procedures under which the information provided by the informant to OLAF was
treated. An investigation may be opened where there is sufficient suspicion of fraud,
corruption or other illegal activity. In this particular case, the then Director-General
came to the conclusion that there were not sufficient suspicions to open a new
investigation in the closed case.

d. Has the Commission informed the French public prosecutor about the
incidents?

Commission's answer :

The French public prosecutor had knowledge of all relevant facts already at the time
when the investigation of the national authorities was pending.

e. What are the time bars that are relevant for the case?

Commission's answer :

Since the contract signed in 2000 between the Commission and the beneficiary is
submitted to Belgian law, the applicable time limitation is 10 years according to the
Belgian Civil Code. This limitation takes effect from the date where the entitlement
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has arisen, which is before an audit report dated 31/01/2003, meaning that the claim
was time-barred at the latest on 01/02/2013.

f. How is the case followed-up?

Commission's answer :

As mentioned in footnote 4 of the answer to the written question E-004680/2013, the
Accounting Officer of the Commission pursues contacts with the former
representatives of the beneficiary in order to assess (i) their role in it, (ii) the current
status of the beneficiary, and (iii) any possible link of the latter with another body."

The case was closed without follow-up on 5 February 2009.

15. The Ombudsman has stated several other cases of maladministration in OLAF.

a. How has the Commission followed up each and every of the conclusions of
the Ombudsman in the cases in 2012 and 2013?

Commission's answer :

OLAF carefully studies all the decisions of the Ombudsman and informs the
Ombudsman of all measures it intends to take to avoid maladministration in the
future.

b. How has the Commission tackled problems raised by the Ombudsman
regarding the procedural and fundamental rights of persons concerned?

Commission's answer :

In 2012 and 2013, the Ombudsman concluded on maladministration regarding the
procedural and fundamental rights of persons concerned in four cases:

(a) on 16 February 2012, in case 3136/2008/(IP)EIS;

(b) on 15 November 2012, in case 2676/2009/ANA;

(c) on 8 May 2013, in case 0637/2009/(TN)(ELB)FOR;

(d) on 28 May 2013, in case 560/2010/(ML)FOR.

In all four cases OLAF responded in a timely manner to all critical remarks and
provided the Ombudsman with information on measures it had taken or was intending
to take. Most of the indicated problems were already systemically resolved in ISIP
and recently in GIPs, as well as in the new OLAF Regulation 883/2013.

Reaction and relations to the OLAF Supervisory Committee
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16. The Supervisory Committee has issued several opinions during the year 2012 and
2013. How has OLAF concretely followed up on these opinions?

Commission's answer :

The Supervisory Committee issued two opinions in 2012 and one in 2013. OLAF has
replied to these opinions and considered the recommendations of the Supervisory
Committee in dealing with the relevant matters. The Supervisory Committee and
OLAF have agreed on how OLAF will report to the Supervisory Committee on the
follow up of its opinions.

17. As a reaction to the initiative report of the European Parliament on the protection
of the financial interest (P7_TA(2013)0318), especially paragraph 68ff. thereof,
the Commissioner initiated a process to conciliate problems between the OLAF
Director General and the Supervisory Committee.

a. In which form did the Commission fulfil the request for information of the
Parliament expressed in paragraph 80 of the PIF report?

Commission's answer :

Commissioner Šemeta has updated the responsible Parliament committee, CONT, on
a regular basis on this issue, in particular in the meetings of 28 May and 17 June
2013.  The Commission would furthermore like to reassure the Parliament that the
Supervisory Committee and OLAF have established a good working relationship and
in the light of the entry into force of Regulation 883/2013 have agreed practical
arrangements for cooperation.

b. Which concrete steps have been undertaken by the Commission and OLAF?

Commission's answer :

The Commission would refer to a joint press statement concerning the signature of
working arrangements between OLAF and the Supervisory Committee issued on 14
January 2014:

"Today, the European Anti-Fraud Office (OLAF) and its Supervisory Committee
entered into new Working Arrangements. They were signed by Mr Giovanni Kessler,
Director-General of OLAF and Mr Johan Denolf, Chairman of the OLAF Supervisory
Committee and will enter into force immediately.

The text details the practical arrangements that the two parties have jointly agreed
upon in light of the entry into force of the new OLAF Regulation last November
(Regulation 883/2013). It follows temporary Working Arrangements adopted in
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September 2012, and is the first such full text between the two parties since the
creation of OLAF in 1999.

Today's Working Arrangements also reflect the outcome of extensive discussions
between the two parties and several other EU institutions concerning the independent
investigative function of OLAF and the monitoring responsibilities of the Supervisory
Committee.

The Working Arrangements mark a significant step forward in the working relations
between both parties, by setting out:

• The general information to be provided to the Supervisory Committee
concerning the investigative activity of OLAF;

• An agreed methodology for providing extensive information on OLAF
investigations, whilst fully respecting the rules concerning the confidentiality of
information and personal data contained in the relevant case files;

• A timeframe for the provision of this information. This takes into account the
monitoring needs of the Supervisory Committee to have regular and reliable
information on the investigative function of OLAF. At the same time, for OLAF, this
timeframe reduces the burden of continuous reporting.

By strengthening the relationship between OLAF and its Supervisory Committee, the
Working Arrangements will enhance the support to OLAF's investigative function
and to its independence.

The Working Arrangements agreed Tuesday have been forwarded to the European
Commission, the European Parliament, the Council, and the European Data Protection
Supervisor"

Furthermore, Commissioner Šemeta, on two occasions, issued an invitation for a
meeting between the Supervisory Committee, OLAF and the Commission in order to
discuss the cooperation between OLAF and its Supervisory Committee. However, at
that stage the Supervisory Committee considered such meetings as premature.

Cigarettes

18. There are still open questions, missing information and a bunch of documents
missing in respect to the Tobacco Agreements. When will the Commission send
the requested documents and information to the Budgetary Control Committee?

Commission's answer :

The Commission has established a Task Group that has recently completed its work to
identify all the documents and information in OLAF's records required to respond to
the Parliament's request. The Parliament has received letters from the Commissioner
and the Directors General of OLAF and the Legal Service explaining the modalities
for the transmission of the documents on 16 January 2014.
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19. The empty package survey conducted by KPMG within its annual STAR report
states that ‘Classic’ is the most common ‘plain-white brand’. However, in
Schedule 5 of the ITL Agreement "List of Trademarks per Market", the trademark
classic is appearing in 5 countries.

a. Does OLAF agree that Classic is categorized as plain-white?

Commission's answer :

The brand Classic is legitimate and produced by the cigarette manufacturer ITL.
Therefore, the Classic cigarettes cannot be classified as "illegal cheap white" or "plain
white".

b. If the saturation of Classic among the found plain-whites is that high, which
steps has OLAF undertaken to tackle this particular problem?

Commission's answer :

Every three months, the Member States inform OLAF of the total amount of
smuggled cigarettes seized and of the most seized brands as a percentage of the total
amount seized.

In 2012, around 10 300 000 Classic cigarettes were seized in the EU Member States,
out of a total of 3 797 102 256 cigarettes seized. This figure does not include the
seizures made in France and Denmark because they did not communicate to OLAF
the list of the most seized brands.

10 300 000 Classic cigarettes seized in the Member States in 2012 represent only
around 0.27% of the total amount of cigarettes seized in 2012. Therefore, the Classic
brand is not considered as a high risk brand for smuggling into the EU.

c. How much additional (seizure) payments have been made by each company.

Commission's answer :

EUR 75 839 440 was paid by the tobacco manufacturers in additional seizure
payments between October 2006 and December 2013 to the EU and Member States.
The Commission is not in a position to give a breakdown by company.
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20. The baseline amounts, foreseen in the Cooperation Agreements with the four
Tobacco companies, have been increased in July 2012.

a. Which agreements have been concerned by the changes?

Commission's answer :

Only the Agreement with PMI has been concerned by the baseline amount increase.
However, this amendment has still not entered into effect.

The Commission is in the process of adopting a decision authorizing the EU to sign
the amendment. After the signature by the EU and PMI, the amendment will enter
into effect, retroactively to 1 July 2012.

b. To which amount have the baseline been changed in each Cooperation
Agreement respectively?

Commission's answer :

Under the PMI Agreement, Supplemental Payments to all the Member States that
joined the EU in 2004 and after will be in consideration for an increase in the Baseline
Amount from 90 million to 450 million cigarettes.

c. In which years did the seized amounts of cigarettes exceed the foreseen
baseline of which company?

Commission's answer :

The seized amounts of cigarettes have never exceeded the foreseen baseline of 90
million.

d. Why have the baseline amounts been increased?

Commission's answer :

The Baseline Amount for PMI should be increased to 450 million cigarettes to take
account of the participation of all the new Member States in seizure payments and to
align the PMI agreement with the base line amounts agreed upon in the subsequent
agreements with the other 3 manufacturers. The increase for PMI is based on the
Baseline Amount of 150 million cigarettes agreed upon in the latest agreement with
BAT in 2010 and on the fact that PMI's market share in the EU is 3 times the size of
BAT's.

e. How much money loses the Union due to this proposal by OLAF?

Commission's answer :

Under the PMI Agreement, the annual aggregate amount of authentic PMI Cigarettes
seized by Member States qualifying for Supplemental (seizure) payments has never
reached the Baseline Amount. Even if the Baseline Amount in the PMI agreement
were maintained at 90 million authentic PMI cigarettes, it would be unlikely that the
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total aggregate amount of authentic PMI cigarettes seized by the Member States
would exceed the Baseline Amount. The increase of the Baseline Amount under the
PMI Agreement will therefore have no negative financial impact for the EU and/or
any Member State.

Moreover, the Modification Agreement to the PMI Agreement, which provides for an
increase of the Baseline Amount, will enable all Member States to receive
Supplemental (seizure) payments while previously only the EU15 countries and some
of the EU10 countries were entitled to such payments. Thus, the total amount of
seizure payments received by the EU (calculated as a percentage of the payments
received by Member States) will increase.

21. Which kind of information does OLAF share with EUROPOL on tobacco
smuggling?

Commission's answer :

OLAF has agreed to exchange information with Europol. Practical arrangements are
being negotiated to implement this agreement.

22. Have there been requests by EUROPOL for the sharing of information which
OLAF had to refuse? If yes, why had OLAF refused the requests?

Commission's answer :

OLAF did not refuse any request to share information with Europol.

Hercule Program

23. OLAF has concluded a framework contract with the SOI (Scottish Ocean
Institute) in 2011 so that Member States can through chemical analysis of seized
tobacco and cigarettes identify their origin.

a. Since there is a designated laboratory under the Cooperation Agreements with
the Tobacco Industry, why is a contract with the SOI paid from the funds
allocated to the Hercule programme and not deducted from the amounts,
received from the Tobacco industry under the agreements, which are
distributed to the Member States?

Commission's answer :

The contract is paid from the Hercule programme in order to protect the independence
of the laboratory. It should be noted that the specific purpose of the contract was to
help identifying where in the world counterfeit cigarettes are produced and to
establish an additional intelligence source for the EU and the Member States with the
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results of this analysis. It was also foreseen that the SOI could be of valuable
assistance in relation to the analysis of counterfeit cigarettes under the agreement.

b. What volume has the contract?

Commission's answer :

The contract between the Commission and the SOI is a framework contract, which is
concluded for a period of one year, renewable 3 times, and provides for the possibility
to conclude specific agreements to ensure flexibility in the number and type of
analyses. The framework contract was concluded in 2010 and has been renewed for
the third and last time in 2013. The framework contract had a total value of EUR
939453.

c. How many requests are handled by the institute for the last couple of years?

Commission's answer :

Between 2010 and 2013 a total of 220 requests have been handled by the SOI.

24. Could the Commission provide further information on the status of the scanners
purchased under the Hercule programme after the reported 6 month period? Are
they still in use?

Commission's answer :

The scanners are purchased by the beneficiaries with a grant. The beneficiary
becomes the legal owner of the scanning equipment and has to ensure that the
equipment is maintained and operated by qualified staff. The costs for these activities
are eligible for funding under the Hercule programme, provided that certain
conditions are met. The beneficiaries of grants used for the purchase of scanners
should provide information on the number of scans made as well as the number of
"hits" and the items detected (cigarettes, tobacco, liquor, illegal imports, etc.). This
information has to be provided when the request for final payment is made and is
repeated one year after the final payment.

25. The access to which external databases containing (risk analysis) intelligence
information has been funded from the Hercule programme for which Member
States since 2010?

Commission's answer :

The Hercule II Programme provides funding for the procurement of (access to)
databases containing general and detailed information on companies; information on
ship manifest data, vessel movements as well as information on imports and exports
to the Member States. The data from these databases is used for example for making
intelligence analyses and risk profiles that allow law enforcement agencies in all
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Member States, in particular Member States' customs, to target their controls and
inspections. The access to the databases is given, upon request, by the Commission to
the competent law enforcement agencies in all Member States.

OLAF’s role in the Ziegler case – reimbursement of removal costs

26. In the letter of OLAF to the Ziegler SA it is written that
« En effet, [la Commissaire] en tant que personne privée, n’est pas obligée
d’appliquer le Règlement financier applicable au budget général des
Communautés européennes dans la cadre des marchés publics. » Could OLAF
explain how it arrived at this conclusion?`

Commission's answer :

The Financial Regulation provisions applicable to public procurement are not relevant
to the removal expenses of EU civil servants or Members of the Commission.
However, in such a case, the administrative rules in force at the time (Article 9, annex
7, of the former Staff Regulations) are applicable also to the Members of the
Commission.

OLAF case OF/2010/0546 in the Czech Republic

27. The case OF/2010/0546 had been concluded on the 11.1.2013 with a final report
by OLAF. OLAF considered one person as having breached his contractual and
legal obligations when being part of the committee that opened the offers.
However, the person concerned was apparently not informed, neither by the
procuring authority, nor by his employer, that a branch of the company that
employed him had planned to take part in the procurement procedure. A
complaint has been sent to the Supervisory Committee of OLAF.

a. Could the Commission explain how an EU citizen as a person concerned could
appeal against the final OLAF report and which legal means are available to
the complainant in this particular case to restore his reputation?

Commission's answer :

Global reply to 27a to d.

OLAF has an obligation to respect the confidentiality of its investigations, but would
like to stress that the rights of all persons concerned were fully respected also in this
case. OLAF never communicates the details of its findings in cases closed with
recommendations to the press, and it did not do so in this case either.
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b. Is OLAF of the opinion that it had taken into account all information available
to the Office?

Commission's answer :

See global reply above

c. Apparently, when the report was sent to the national authority, it was leaked to
the press. Could OLAF explain which measures it takes to prevent a medial
pre-judgment of persons concerned in general?

Commission's answer :

See global reply above

d. Is it usually the case that the Office communicates its findings to the press?

Commission's answer :

See global reply above

Building projects

28. According to information received from a Slovak subcontractor for a building
project in Kosice, it is current practice in Slovakia and other Member States in the
realization of EU financed building projects that ‘fictitious firms’ are contracted
by public authorities for the realization of building projects. Those ‘fictitious
firms’ are acting, however, on behalf of a ‘main supplier’. This ‘main supplier’
subcontracts work for the realization of the building project to other firms and
‘rents’ these subcontracted services out to the ‘fictitious firm’ that invoices the
received services from the ‘main supplier’. However, after completion of the
project, the ‘main supplier’ withholds payments towards the subcontracted firm
under the allegedly false pretence of deficiencies in the work received by the
subcontractor (with the backing of the contracting public authority) until the firms
that provided the services go bankrupt. Nevertheless, all costs had been
reimbursed to the ‘main supplier’. The interplay between the contracting public
authority, the ‘fictive firm’ and the ‘main supplier’ included, according to the
received information, elements of corruption.

a. Has OLAF been made aware of such problems in a specific case of a building
project in Kosice?

Commission's answer :

OLAF is aware of the allegations.

b. Has OLAF opened an investigation into this case?

Commission's answer :
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OLAF did not open an investigation into this case. The allegations were transmitted to
the national authorities and the relevant Commission services.

c. Has OLAF found similar situations related to other building projects in
Slovakia (or other EU Member States)?

Commission's answer :

No

Dalli

29. Is the Commission cooperating with the Belgian judicial authorities (judge van
Espen) which requested some administrative assistance almost a year ago?

Commission's answer :

Yes. OLAF and the Commission cooperate with the Belgian judicial authorities and
have replied to the requests of Judge Van Espen for administrative assistance.

30. Has the Commission received from OLAF an analysis of legality of certain
investigative measures as promised by DG in February 2013?

Commission's answer :

The Commission has never requested that OLAF provide it with an analysis of the
legality of certain investigative measures. See also the reply to question 1.
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A Denmark based Agency and her former Director

31. Has the Commission been informed of accusations of this Agency and her
Director against the OLAF DG that he disclosed confidential information obtained
in the course of an investigation, including her personal data, to some MEPs while
the investigation was still in progress? If so, has there been any disciplinary
inquiry undertaken?

Commission's answer :

Neither the OLAF Director General nor any other OLAF staff disclosed to the public
or to any Member of the European Parliament information obtained in the course of
an investigation, including personal data, while the investigation was still in progress.

The initial information leading to the opening of the OLAF investigation to which
reference is made in the question was included in the Parliamentary Question EPQ E-
2376/2012 of 1 March 2012. The introduction to that Question reads as follows:
"…serious abuse has been committed at the EEA : preferential treatment has been
given to companies that have previously worked for the Agency, there are fictitious
employment contracts and nepotism seems to play a role in the filling of vacancies.
Many reports are written, but there are no demonstrable results that are of use to the
EU. Furthermore, the European Court of Auditors has established that the Agency’s
director was simultaneously serving as a member of the Board of Directors at the
NGO Earthwatch and as a member of the Advisory Council at the NGO Worldwatch.
She and several staff members visited Earthwatch’s biodiversity projects in the
Caribbean, where she was actively involved, and the Agency paid the expenses (in
2010 and 2011)".

On 30 April 2012 the Commission stated in its answer to that Question: "OLAF is
evaluating the allegations and invites the Honourable Member to provide it with more
detailed information."

In that context it should be noted that, on 21 September 2012, the EU Observer
published an article which stated: "Romanian MEP Monica Macovei, who is drafting
the Parliament's position, will ask that the accounts of one agency, the European
Environment Agency in Copenhagen, are not signed off. The agency's director is
being scrutinised by OLAF for alleged mismanagement of funds." Consequently, by
that time, it was evident that the identity of the person concerned in this investigation
had been disclosed but not by OLAF.

By letter dated 8 March 2013 (IPOL-COM-CONT D(2013)13430) OLAF received a
request from the Chairman of the CONT Committee to provide information "on the
possible duration and outcome of EEA-related administrative investigations which
could possibly have a bearing on the discharge vote". In reply, by letter dated 11
March 2013 the OLAF's Director General stated:

"As you are aware, OLAF is currently carrying out an investigation on several
allegations related to the management of the European Environment Agency (EEA).
Certain investigative activities have been planned for March and need to be carried
out before being able to draw conclusions. We intend to close this investigation by the
end of April 2013. Due to the confidentiality of the investigation and the need to
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respect the presumption of innocence I cannot at this stage provide you with more
concrete information." To conclude, OLAF has in this case, as in all investigations,
fully respected the confidentiality of the investigation and did not transfer information
obtained in the course of the investigation, including personal data, to third parties.

VAT fraud

32. How do OLAF, the Commission and Europol, coordinate their efforts with the
national tax authorities against VAT fraud? Which are the most pressing problems
encountered?

Commission's answer :

The Commission provides Member States with the legal tools to fight VAT fraud
more efficiently. In 2010 it has set up Eurofisc, a network for the quick exchange of
targeted information on cross border fraudulent transactions in the field of VAT. The
Commission provides financial and IT support.

It also cooperates with Europol and with Member States in the context of a specific
multiannual strategic plan to fight missing trader fraud in the field of VAT, in the
context of the EU Policy Cycle for organized and serious international crime (COSI –
managed by DG HOME).

33. With the Council Directive 2013/43/EU Member States are allowed on a
temporary basis to use the Reversed Charge Mechanism with regard to the
supplies of certain categories of goods and services including i.a. the supplies of
gas and electricity.

a. Of how many cases of suspected VAT fraud with gas and electricity is the
Commission aware?

Commission's answer :

This is operational data to which the Commission has no access. These cases are
being monitored by Eurofisc.

b. Which countries make use of the Reversed Charge Mechanism? In which
category?

Commission's answer :

The reverse charge mechanism is essentially applied on the basis of Articles 199,
199a and Article 395 of the VAT Directive. As regards Articles 199 and 199a,
Member States are supposed to inform the Commission (via the VAT Committee) of
the application of the reverse charge mechanism. As for the most recent available
overview of the application of the reverse charge mechanism by the Member States,
we would like to refer to the following webpage:
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http://ec.europa.eu/taxation_customs/resources/documents/taxation/vat/key_document
s/vat_committee/2012_notifications.pdf

In addition, as regards the specific category of greenhouse gases emission trade, the
Commission received information from the following Member States that they apply
or will apply the reverse charge mechanism: France, Hungary, Luxemburg, the
Netherlands, Germany, Belgium, Denmark, Spain, Finland, Slovenia, Ireland,
Sweden, Austria, the Slovak Republic, Romania and the UK.

Notwithstanding the obligation to provide the information, the Commission is aware
that not all Member States provide the information (or at least not in a timely
manner). As to have a more precise overview of the situation, the Commission has
contracted a study as to obtain precise and up-to-date information on the application
of the reverse charge mechanism in the EU.

As regards Article 395 of the VAT Directive, reference is made to the overview list of
applicable derogations at the following webpage:

http://ec.europa.eu/taxation_customs/resources/documents/taxation/vat/key_document
s/table_derogations/vat_index_derogations_en.pdf

c. How many Member States plan to make use of the Reverse Charge
Mechanism?

Commission's answer :

At this stage, the Commission has no information yet about the intentions of the
Member States to apply the reverse charge mechanism on an optional basis in the
future. However, the Commission hopes to have a clearer view on the basis of the
study which is mentioned in the question above.

34. Could the Commissioner indicate which were the results of his policies to fight
VAT fraud within the Union over the last 5 years?

Commission's answer :

The Commission has supported Member States in their fight against VAT fraud by
adopting legislation that prevents some VAT fraud schemes and by promoting the
sharing of best practices among Tax Administrations. The Commission through the
developments in Administrative Cooperation and the creation of EUROFISC has also
given Member States the tools to deal with VAT fraud in a quicker and more effective
way.

35. Could he give an estimate by how much in percentage figures VAT fraud
decreased since he took office?

Commission's answer :
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Unfortunately, there is no reliable data of the evolution of VAT fraud in the EU. To
address this absence, the Commission ordered a study to quantify the VAT gap in the
EU. The study, published in September 2013, shows that the overall VAT gap, that is
not a measure of VAT fraud because it also includes errors and  businesses
insolvencies, has been reduced from 19% of the total VAT liability in 2009 to 17,8%
in the end of 2011. This represents a reduction of slightly more than 6% in the level of
the VAT gap.

36. Could he send by the May 1st 2014 to Parliament an precise overview of the
results achieved based on his policies to tackle the problem of tax evasion by
large companies and in eliminating the use of tax heavens and other off shore
constructions?

Commission's answer :

I agree to give by May, 1st the EP an overview of the developments of the initiatives
taken to tackle tax evasion and avoidance taking place within the EU and in relation
to third countries. One should nevertheless bear in mind that follow-up of these
initiatives and concrete results essentially rely on Member States, given the current
distribution of competences in the tax area.

37. Which new initiatives will he take before the European elections in May 2014 to
make sure that multinationals and larger companies instead of avoiding paying tax
contribute in an fair way in decreasing the national deficits, a burden put until now
on the smaller companies, individual taxpayers and those depending on social
welfare payments?

Commission's answer :

I have launched a series of initiatives in order to allow national tax systems to respect
the principle of fairness. I’m confident that the current initiatives should address
appropriately the main current tax challenges for national budgets and international
tax rules. It is now the time for action and implementation.

I will of course give due consideration to new tax challenges that would appear and
that would not be already covered by the existing initiatives, as I have done for
instance for the taxation of the digital economy.
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IAS report on DG TAXUD

38. The IAS hinted to shortcoming in the coordination of DG TAXUD within the DG
and with Member States in the customs area. The IAS hinted to the risk that if
legal breaches detected in the course of monitoring actions are not appropriately
and timely reported and the appropriate process initiated leading to the decision to
start or abandon coordinated action in the case of potential infringements, the
Commission may fail to assume its responsibility to check the correct application
of the customs legislation. Therefore, the IAS recommended that DG TAXUD
should consequently ensure that the units responsible for infringements in the
customs area should be systematically informed of the outcome of such actions,
play a supportive role, providing overall coherent advice and should be involved
in any decision to start or drop further enquiries into potential infringements
detected.

a. How many suspicions of infringements have been reported in 2012 and 2011
in the customs area?

Commission's answer :

The audit on the Monitoring Implementation of European Law in DG TAXUD by the
IAS took place in 2012.  Therefore, the findings of the audit report (the IAS report)
concerned the situation before 2013.

The objective of the Monitoring Programme is not to gather information for the
initiation of legal investigations. Instead, the Monitoring Programme is designed as a
cooperation tool for benchmarking, exchange of best practices and information
between the Member States and the Commission. It is not an inspection programme.

In 2011 and 2012, DG TAXUD opened 17 ex-officio legal investigations, but they
were not directly linked to the Monitoring Programme.

Following the IAS report of 2012, the information obtained from the Monitoring
Programme is now used to a larger extent in legal investigations.

In 2013 DG TAXUD opened 12 legal investigations concerning potential
infringements directly linked to Monitoring Programme. In addition, 3 of
investigations were opened on the basis of DG BUDG visits to the Member States.

b. How long did it in average take to report the infringement? Could the
Commission additionally provide the shortest and longest time span between
the detection of a potential breach and the respective reporting?

Commission's answer :

Since January 2013, all the potential infringements are reported to the infringement
unit within a deadline of three months, most of the time after having obtained
comments from the Member States in relation the issue. Out of the 12 cases reported
by the monitoring teams the minimum timespan was 1.5 months and the maximum
timespan was 3 months.
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c. How are detected infringements reported?

Commission's answer :

The monitoring teams consists of civil servants from the Commission and from a
different Member State that the one that it is visited. They draft a provisional report to
the Member State on the findings. After getting the comments from the Member
States, this report is send to the infringement team of DG TAXUD for legal analysis.
A lawyer in the infringement unit decides if legal proceedings must be opened against
the Member State.

d. How many further enquiries (coordinated action) into potential infringements
have been started?

Commission's answer :

On the basis of the 53 reports received by the infringements unit during 2012 and
2013, DG TAXUD has opened 15 legal investigations, 3 of these investigations on the
basis of the inspections made by DG BUDG.

e. How many further enquiries (coordinated action) into potential infringements
have been dropped?

Commission's answer :

The Commission has already dropped 2 legal enquiries of the 15 opened, because of
compliance by the Member State. The other 13 investigations are still on-going.

f. In how many enquiries has the unit responsible for infringements been
involved in the decision to start (or drop) further enquiries (coordinated
action) and been informed of the outcomes of such action?

Commission's answer :

Since January 2013, when the changes following the audit by the IAS were
implemented, the infringements unit receives directly all the reports from the
monitoring teams, via Ares. This unit also receives all the reports sent to DG TAXUD
concerning DG BUDG's inspections.

Please note that it is the infringements unit that has taken the decisions to open legal
enquiries on the basis of the reports sent.

g. How many legal breaches have been subsequently identified?

Commission's answer :

As explained above, since January 2013 DG TAXUD has opened 15 legal
investigations on the basis of potential breaches that have been identified.
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External Advice – Workload DG TAXUD

39. Die Generaldirektion TAXUD der Europäischen Kommission bedient sich
externer Berater wie z.B. internationaler Steuerberatungskanzleien im Vorfeld von
Vertragsverletzungsverfahren gegen die EU-Mitgliedstaaten, um die Konformität
nationaler steuerlicher Regelungen mit dem Unionsrecht zu prüfen.

a. Werden die jeweiligen Arbeitsergebnisse der externen Berater bei der
Einleitung von Vertragsverletzungsverfahren herangezogen?

Commission's answer :

Yes

b. Wie und in welchem Umfang werden die mandatierten Berater für ihre
Tätigkeit entlohnt?

Commission's answer :

The remuneration is provided for in a Framework Contract for the provision of tax
and customs information services. This framework contract was the result of a
tendering process in conformity with the rules set out in the Financial Regulations.

c. Auf welchen Gegenstand, welche Mitgliedstaaten und welche Berater
erstreckt sich die Mandatierung?

Commission's answer :

The studies ordered aim at verifying that all Member States are complying with the
case-law of the Court of Justice of the European Union in the areas of taxation of
cross-border workers and mobile persons. As regards the cross-border workers area, a
good overall level of compliance was found to exist in most Member States.
Nevertheless, the study also resulted in 51 procedures against 20 Member States being
initiated.

d. Auf welche Art und Weise hat die Kommission sichergestellt, dass es bei den
mandatierten Beratern nicht zu Interessenkollisionen aus vorangegangener und
zukünftiger Tätigkeit kommen kann?

Commission's answer :

The framework contract contains an extensive provision regarding the prevention of
conflict of interests and all decisions on future infringement actions are taken solely
by the Commission services.

e. In welcher Form wurden die Mitgliedstaaten (der Rat) und das Europäische
Parlament vor der Mandatierung externer Stellen konsultiert? Wenn nein,
warum nicht?

Commission's answer :
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In the budgetary procedure,  the Budget Authority (Council and Parliament) is
involved in the agreement of the budget lines, which are used for the commissioning
of specific contracts using external consultants within the provisions of the framework
contract.

f. Warum sieht sich die Kommission als Hüterin der Verträge offenbar nur noch
unzureichend in der Lage, aus eigenem Sachverstand und mit eigenem
Personal die Einhaltung des Unionsrechts zu überwachen?

Commission's answer :

The Commission services in charge do not have sufficient resources to carry out such
in-depth studies regarding all Member States. In particular, the staff of the unit in
charge does not cover all EU languages and lacks the practical knowledge of how
some of the taxation systems operate in practice.

g. Gibt es jenseits des Steuerrechts weitere Politikbereiche, bei denen sich die
Kommission in vergleichbarer Weise externer Berater bei der Überwachung
des Unionsrechts bedient? Wenn ja, welche?

Commission's answer :

To the best of our knowledge, DG Environment has for years made use of external
contractors under a multi-annual framework contract to monitor the implementation
of directives proposed by that DG. The same DG also has a framework contract
allowing external studies regarding specific countries as well as technical
assessments. DG Justice, DG Home Affairs and DG Internal Market and Services also
make use of a comparable framework contract with an external company to monitor
compliance with EU law.

Internal Audit Service – IAS

40. Which safeguards has the Commission foreseen to prevent a possible conflict of
interests when the IAS provides the audited body with consulting services in one
year and audits the implementation of the advised measures in the subsequent
years? How is the independence of the auditor ensured?

Commission's answer :

The Internal Audit Service (IAS) of the Commission does not carry out any audit
engagements in areas for which it has provided consultancy services previously.

As a general rule, consulting activities are of a minor importance. As can be seen on
pages 6 and 7 of the Annual Report to the Discharge Authority on Internal Audits
carried out in 2012 (COM(2013) 606 final), consulting reports represented 2% (2/89),
1% (1/77) and 7% (6/84) of total reports finalised in the years 2012, 2011 and 2010,
respectively.
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The independence of the Internal Auditor is enshrined in the Financial Regulation
(Article 100 and Article 118 of the Rules of Application). This independence is
further ensured through the Audit Progress Committee (APC) according to its Charter.

41. The IAS issued 192 recommendations. All recommendations but one, which was
categorized as an ‘important’ recommendation, were accepted (or partially
accepted). Four recommendations were only partially accepted. Can the
Commission give more information about these recommendations, including (but
not limited to) replies to the following questions:

a. Which Commission services were concerned?

Commission's answer :

Combined answer to sub-questions 41.a) and b)

The IAS rates its recommendations along four grades (critical, very important,
important, desirable). As can be seen on page 7 of the Annual Report to the Discharge
Authority on Internal Audits carried out in 2012 (COM(2013) 606 final), there were
no "critical", 83 "very important", 109 "important" and no "desirable"
recommendations issued in 2012.

According to Article 99.5 FR, the Commission shall forward "a summary of the
number and type of internal audits carried out, [and] the recommendations made …".
The Commission summarises the individual audit reports of the IAS by presenting the
relevant parts of the executive summaries of these reports which include all 'critical'
and 'very important' recommendations, if any. Therefore, the Annual Report to the
Discharge Authority on Internal Audits carried out in 2012 (COM(2013) 606 final),
and in particular the accompanying Staff Working Document (SWD(2013) 314 final)
already include the information requested with regard to the most significant findings
and recommendations being 'critical' and 'very important'.

Given that public access to the entire individual audit report is restricted following
Article 99.6 FR which is applicable to all 2012 reports, the Discharge Authority may
request access to the full report provided application of Annex II (forwarding of
Confidential information to Parliament) of the Framework Agreement on relations
between the European Parliament and the European Commission is ensured as laid
down in the "Practical arrangements for the questioning of Commissioners in the
2012 discharge procedure."

b. What was the subject of each of those recommendation?

Commission's answer :

See combined answer above
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c. What was the reasoning of the Commission service for not or only partially
accepting the recommendations?

Commission's answer :

Combined answer to sub-questions 41.c) and d):

The replies below as well as replies to some of the following questions contain a
substantial level of technical details which is unavoidable as the questions raised so
require.

The rejected 'important' recommendation was rejected by DG RTD in the
Commission-wide audit on "Strategy and Coordination of statistical data production,
development and dissemination". The IAS recommended DG RTD to sign a
Memorandum of Understanding with DG ESTAT to define their respective roles and
responsibilities in the area of statistics. DG RTD rejected the recommendation as it
considers that these roles and responsibilities are already clear.

The IAS issued similar recommendations to the other audited DGs. ESTAT, as the
Commission service responsible for the quality of European statistics, has accepted
the recommendation addressed to them on clarifying responsibilities. Therefore, the
IAS kept its recommendation and notes that DG RTD was of the opinion that existing
corporate mechanisms were sufficient to respond to its needs.

As regards partially accepted recommendations, the report erroneously mentioned
four recommendations while it should have mentioned only three recommendations.
Furthermore, two of those three recommendations which were partially accepted were
fully accepted by DG DEVCO in the meantime.

The remaining partially accepted recommendation relates to the audit on the "Annual
Activity Report process", is addressed to DG DEVCO and concerns the definition of
the materiality criteria for the Delegations and the Directorates.

DG DEVCO argues that the materiality criteria are defined at Headquarters and
determines when a weakness is significant and deserves to be disclosed as a
reservation. According to the Standing Instructions, the materiality criteria should be
defined on the basis of the ABB activity of the concerned DG/service both in
qualitative and quantitative terms and should correspond to a maximum threshold of
2% of the total of funds referred to. While agreeing on the means to reinforce the
elements of the Statement of Assurance at Delegation level, DG DEVCO disagrees
with the fact that an analysis of the materiality criteria should be applied at Delegation
level or at Director level.

The IAS takes the view that this recommendation aims at ensuring that significant
issues that occur in a Delegation or a Directorate and which are related to the legality
and regularity of transactions are timely communicated to Headquarters so that the
potential impact on the declaration of assurance at DG level is properly assessed. The
purpose of the instructions on how to apply the materiality criteria at Delegation level
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is to provide guidance to Heads of Delegation on deciding when an issue is significant
enough to be escalated.

At the same time, the IAS acknowledges that this issue needs to be put into a wider
context. The type and level of information required to adequately respond to the
recommendation may depend on the approach chosen by DG DEVCO with regard to
the control strategy and there is a risk that the relevant information is not available at
Delegation level and/or not properly escalated to Headquarters. Given that the audit
on the AAR process in DG DEVCO did not encompass an in-depth analysis of this
kind, the IAS will reconsider this issue in its audit on the “Assurance building process
in the Delegations” planned for 2014, where the first layer of DG DEVCO's control
pyramid will be assessed.

d. How does the IAS evaluate the non- or only partial-acceptance of the
recommendations?

Commission's answer :

See combined answer above

42. At 1st February 2013, the implementation of 29 recommendations, that were
issued by the IAS between 2008 and 2012 and were categorized as ‘very
important’, have been overdue for more than six months compared to the initial
deadline.

a. Can the Commission give more information about these recommendations,
including information but not limited to the following questions:

Commission's answer :

Combined answer to all sub-questions:

This information was communicated to the Honourable Member of the European
Parliament acting as the rapporteur for the Commission discharge by way of letter
(ARES (2013)3316027) on 23 October 2013. With regard to the reasons for the
delays, it has to be acknowledged that the audited services have to provide target
dates at inception of the action plan. As the recommendations are often complex and
far-reaching, the initial target dates can be underestimated leading to situations in
which the implementation is overdue.

b. Which Commission services were concerned?

Commission's answer :

See combined answer above

c. What was the subject of each of those recommendation?

Commission's answer :

See combined answer above
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d. What was the reason for the delay?

Commission's answer :

See combined answer above

e. What was the situation of the implementations of the recommendations issued
by the IAS between 2008 and 2012 at the 1st July 2013?

Commission's answer :

See combined answer above

43. Auf Seite 8 des Jahresberichts der Internen Revision werden die zentralen
Dienststellen aufgefordert ihre Annual Activity Reports hinsichtlich der folgenden
Punkte zu verbessern:

„(i) weitere Anweisungen zur Berichterstattung über die Wirtschaftlichkeit,
Effizienz und Wirksamkeit finanzieller und nicht finanzieller Transaktionen und
über die Kosten/Wirksamkeit der Kontrollen bereitzustellen, um die
Schlussfolgerungen des bevollmächtigten Anweisungsbefugten zur
wirtschaftlichen Haushaltsführung und die Zuverlässigkeitserklärung angemessen
zu unterstützen,

(ii) das Qualitätskontrollverfahren dahingehend zu stärken, dass es sich mehr auf
wesentliche Elemente des jährlichen Tätigkeitsberichts konzentriert, wie die
Verlässlichkeit des Testierungsprozesses und die Informationen zur Unterstützung
der Zuverlässigkeitserklärung, und

(iii) die Struktur des jährlichen Tätigkeitsberichts zu straffen, um übermäßig lange
und komplexe Berichte zu vermeiden und Dokumente zu erstellen, die für das
Kollegium, den ERH und die Entlastungsbehörde nützlicher sind.“

a. Welche Art Anweisungen zur Berichterstattung sind in Absatz (i) gemeint?

Commission's answer:

The IAS was referring to the "Standing Instructions for Annual Activity Reports"
issued each year by SG and DG BUDG.

b. Welche für das Qualitätsverfahren wesentlichen Elemente des jährlichen
Tätigkeitsberichts sind gemeint?

Commission's answer :

The quality control process referred to in the audit comprise the issuance of the
"Standing Instructions", the review exercises under the forms of pre-peer, peer-review
and bilateral meetings with selected DGs and Services. The improving of the quality
of the Annual Activity Reports is an ongoing target.
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c. Welche „Komplexitäten“ und Informationen werden sich in Zukunft auf Basis
dieser Empfehlung nicht mehr in den Annual Activity Reports finden?

Commission's answer :

The Standing Instructions for the 2013 AAR foresee a number of structural
improvements that will make the Annual Activity Reports more accessible and user-
friendly without reducing the level of information available to the reader. The Annual
Activity Reports will get a multi-layer format through which the users of the reports
can select the level of detail depending of their sphere of interest.

IAS recommendation for DG DEVCO

44. The Commission (here the Internal Audit Service) states that it identified a major
issue at DG DEVCO concerning the work performed on the Annual Activity
procedure. DG DEVCO did not provide information on the internal control system
and on elements supporting the Declaration of assurance of the AOD to a
satisfactory extent. Furthermore, the IAS recommended to DG DEVCO that it
should further strengthen its accountability system by requesting the Heads of
Union Delegations (HoUDs) to provide more information supporting their
declaration of assurance and enable the HoUDs to obtain comprehensive,
consistent information supporting their declaration of assurance.

a. Which information from the Commission’s (here the Internal Audit Service)
point of view were missing in the reports of the Heads of Union Delegations
(EAMRs)?

Commission's answer :

Based on the review of a number of EAMRs prepared in the context of the 2011 AAR
exercise, the IAS identified the following:

- EAMRs in its current design did not provide all elements needed to
substantiate the 'Statement of Assurance' regarding the legality and regularity of
operations.

- There is no obligation for the Head of Delegation to describe the results of the
controls operated (including the comparison of the key indicators to the targets and to
previous year’s results) and to provide an analysis of the errors rate detected (as it is
requested from the AOD in the AAR).

- Section 5 of the EAMR includes some “key indicators” on the audits
performed (% of financial audit with unqualified audit opinion, % of ineligible
expenditure on the total amount audited, amount recovered linked to audit) but the
information provided is not complete (KPIs for current year missing), is misleading
(% of audits launched to report on audit plan implementation) or inconsistent
(different percentages of audits completed in different part of the Section). The
information on the KPI is not complemented by comments enabling to understand the
nature of the control activities (e.g. representative vs. non representative sampling),
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the root causes and the actions taken/to be taken to correct them. Only in one case a
sampled Delegation reported on root causes, but without proposing measures to solve
them.

- Section 5 of the EAMR is devoted to “Controls”. According to the EAMR
manual, “this section contains information on the control environment of the
Delegation and the application of the Commission’s Internal Controls Standards”.
However, the questions on the Internal Control Standards (ICS) could be further
developed. The question included in the EAMR regarding the ICS requests the Head
of Delegation to "report on any problems encountered with respect to the
Commission's Internal Control Standards" and to indicate remedial actions taken or
planned as a result". There is no obligation to give information and conclusions on
compliance with the 16 ICS requirements and on their effectiveness (as it is the case
in the AAR). In addition, the Head of Delegation is not requested to provide an
overall conclusion on the functioning of the ICS in order to support the 'Statement of
Assurance' that "I have put into place the control systems…which have functioned
effectively".

- Except in the context of the implementation of programmes/projects (i.e. the
result of Results Oriented Missions), where some elements of effectiveness are
provided, there is no specific sections/questions in the EAMR to support the
assurance on sound financial management (in particular regarding efficiency and
economy). Concerning the use of resources, Section 6 of the EAMR contains some
information related to human resources in the Delegation (the use of staff, the
adequacy of their skills and training) but the Head of Delegation is not formally
requested to conclude on their effective and efficient use.

b. The Head of Delegation has to list in the 'Statement of Assurance' (and to
detail in Annex 7) the significant weaknesses detected. There is no reference
in the EAMRs sampled (with one exception that refers to the 2% threshold) to
any materiality criteria defined by the AOD (DG DEVCO) to guide the Head
of Delegation in the determination of significant weaknesses that would
request a qualification of his/her Assurance.On the basis of the received
information does the Commission (here the Internal Audit Service) consider
the declaration of assurance of the Heads of Union delegations for the year
2012 as reliable?

Commission's answer :

According to the Financial Regulation (Article 99.1), the Internal Auditor "shall
advise his or her institution on dealing with risks, by issuing independent opinions on
the quality of management and control systems and by issuing recommendations for
improving the conditions of implementation of operations and promoting sound
financial management".

Consequently, the IAS applies a system-based audit approach which aims at assessing
whether the management and control systems in place are adequate. For the audit in
question, the IAS audited the management and control systems supporting the process
of establishing External Assistance Management Reports (EAMRs) for 2011. As a
result the IAS identified risks to the quality and completeness of those reports and
issued recommendations to improve the systems.
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However, a system-based audit approach, does not allow concluding on whether or
not the individual declarations of assurance of the Heads of Union delegations for the
year 2012 were reliable. Even if the IAS were to deviate from this approach which is
already grounded in the legal basis cited above, the audit would need to gather direct
evidence through a representative sample of transactions for each declaration of
assurance (and therefore each Delegation) which would be prohibitive in terms of
cost.

c. Some of the recommendations made by the IAS in the report on the audit of
the 2011 AAR exercise have already been implemented by DEVCO in 2012;
resulting in the reinforcement of the assurance building process for year
2012.What measures should DG DEVCO concretely undertake in the eyes of
the Commission (her the IAS) to enable the HoUDs to obtain comprehensive,
consistent information supporting their declaration of assurance?

Commission's answer :

Following its audits, the IAS issues general recommendations to address the
weaknesses identified. With regard to the specific audit, the general recommendations
are duly summarised on page 9 of the Annual Report to the Discharge Authority on
Internal Audits carried out in 2012 (COM(2013) 606 final):

(i) improving the quality of DG DEVCO's AAR, in particular for what concerns the
information on the internal control system and the elements supporting the
Declaration of assurance of the AOD;

(ii) promoting the reports from the Heads of Delegation (EAMR) as "accountability
tools", by requesting to provide more information supporting their declaration of
assurance;

(iii) providing further guidance to the Heads of Delegation to allow them to obtain
exhaustive and consistent information supporting their declaration of assurance, and;

(iv) strengthening the role of the Headquarters in supporting, coordinating and
supervising the reporting obligations of the Heads of Delegation.

The accepted IAS recommendations have been translated into an action plan by the
auditee. It was deemed satisfactory by the IAS.

IAS and staff

45. Can the Commission provide Parliament with the results of the „high-level review
of staff allocation procedures at corporate level” in the Secretariat General, DG
BUDG and DG HR as well as the “general survey” that the IAS conducted to
obtain a comprehensive overview of the procedures in place across the
Commission?

Commission's answer :
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The documents requested form part of an IAS audit report. Public access to this report
is restricted following Article 99.6 FR. The Commission will forward the requested
documents to the Discharge Authority applying Annex II (forwarding of Confidential
information to Parliament) of the Framework Agreement on relations between the
European Parliament and the European Commission as laid down in the "practical
arrangements for the questioning of Commissioners in the 2012 discharge procedure".
The requested documents (ARES(2013)97377) was communicated in parallel by way
of letter to ensure that they remained confidential.

46. Wie schätzt der Internal Audit Service die Entlohnungsstruktur innerhalb der
Kommission im Verhältnis zu den auszuübenden Aufgaben der
Kommissionsbeamten ein? Sind die gezahlten Gehälter für die Aufgaben (vor
allem in den höheren Gehaltsklassen) gerechtfertigt über die Generaldirektionen?

Commission's answer :

According to the Financial Regulation (Article 99.1), the Internal Auditor "shall
advise his or her institution on dealing with risks, by issuing independent opinions on
the quality of management and control systems and by issuing recommendations for
improving the conditions of implementation of operations and promoting sound
financial management".

The salary structure is a decision of the legislative authorities and does not relate to
management and control systems of the Commission. It is thus not within the remit of
the IAS to judge the adequacy of the salary structure in relation to the tasks of the EU
officials. Consequently, the IAS has not and does not intend to pronounce itself on
this matter.

The efficient use of resources in a more general way is, however, covered by IAS
audits, for example, through audits assessing the Commission's performance
measurement systems during which efficiency is indirectly audited.

Other revenue

47. The Court of Auditors found administrative weaknesses in the Commission’s
procedures for calculating part of one EFTA state’s contribution. Could the
Commission elaborate on the weaknesses identified?

Commission's answer :

The Court’s audit did find administrative weaknesses in the procedure for an adhoc
calculation which arose as an exception to the standard procedure which determines
the contributions of EFTA states, ex-ante. Atypically, the calculation identified by the
Court, related to the ex-post contribution of one EFTA state to one EU programme
over several years. The Court’s audit did not find errors in the calculations or
payments of other revenue transactions.

The Commission services are reviewing the administrative procedure for the
calculation of atypical contributions by EFTA states such as those which are
determined ex-post in order to prevent the recurrence of the weaknesses identified by
the Court.
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GNI based Own Resources

48. According to Article 5 of Council Regulation No. 1287/2003, the Commission
shall verify the sources and methods used by the Member States to calculate the
GNI. The Commission can set reservations which keep a doubtful element of GNI
data submitted by the Member State open for correction. At the 31 December
2012, there have been 105 specific GNI/GNP reservations. For Greece and the UK
two specific reservations have not yet been released concerning the financial year
1995. In 2012 no specific reservation could be lifted.

a. How many general reservations have been set by the Commission for which
Member State concerning which financial year?

Commission's answer :

Currently there is only one general reservation in place. It was set in 2012 concerning
Greece and after extension in 2013 covers the years 2008 and 2009.

b. Can the Commission give more information on the two specific reservations
set for Greece and the UK applying to the financial year 1995? Why have they
not been lifted? What is their estimated financial impact?

Commission's answer :

For the UK one specific reservation covered the period from 1995 to 2001,
concerning the need to devise a new methodology for estimates related to insurance. It
was lifted in November 2013. Its financial impact in terms of GNP was: 1995 -1.03%,
1996 -1.45%, 1997 -1.50%, 1998 -1.68%, 1999 -2.14%, 2000 -1.94% and 2001 -
2.25%.

For Greece one specific reservation concerned the transition between ESA79/ESA95.
For this reservation explanations for consumption of fixed capital and financial
intermediation services indirectly measured (FISIM) are still pending. This
reservation covers 1995 to 2001. Greece has been asked to produce more detailed
explanations. As to the likely financial impact no reliable information is available.

c. Could the Commission provide for each specific reservation an estimate for
the lower and upper limit of the potential impact of the respective reservation?

Commission's answer :

As national accounts is a complex system of checks and balances, the effect of
individual components cannot be isolated, so it is generally not possible to quantify
accurately the potential impact of the reservations.

d. What is the total estimated net potential financial impact (upper and lower
limit) of the reservations for each Member State?

Commission's answer :
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Please see answer to question 48c.

e. What is the total estimated net impact (upper and lower limit) of the
reservations on the Union Budget?

Commission's answer :

Please see answer to question 48c.

f. What are the main reasons for each reservation for the slow progress in lifting
reservations?

Commission's answer :

The time taken to place and then lift specific reservations reflects the complexity of
GNI calculations. GNI figures are considered to be final in September of the 4th year
following the reporting year. Only once the calculations are finalised can Member
States prepare the Inventory of sources and methods used. The Inventories are
essential for checks on the quality of GNI figures. These checks include desk checks,
questions to the countries, two types of mission – information/direct verification,
drawing up action points for individual countries, cross country comparisons,
identifying the points for which reservations are needed. Depending on the nature of
the reservation(s) countries will need between one and three years to make the
required clarifications and improvements. As soon as this work is done by the
countries, Eurostat checks the results. These checks may result in further requests for
clarification and improvements or in the lifting of the reservation.

All of the current GNI reservations were set in 2012 or later, with a deadline for
Member State action of 22 September 2014 (except in one single case 22 September
2016).

49. Article 5 (2)(b) of Council Regulation No 1287/2003 stipulates that the opinion of
the GNI Committee assess the “reliability, comparability and exhaustiveness
taking account to the cost-benefit principle. In this context, the cost-benefit
principle entails a judgment on the potential size and significance of specific
activities or transactions based on whatever information is available. This
information is often qualitative, though it may be quantitative in some cases.”
The Court of Auditors states in its Annual Report that Eurostat did not plan and
prioritize its work appropriately, since the risks relating to Member States’
compilation of GNI data were not appropriately assessed and the cost-benefit
principle had not been properly applied in the selection of areas to be verified.

a. Could the Commission explain which qualitative data it uses to account for the
cost-benefit principle and the risk relating to Member States’ compilation of
GNI data?

Commission's answer :
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The qualitative data used is the description of sources and methods, which must be in
compliance with ESA95, in the GNI Inventories. In accordance with the GNI
regulation a mainly qualitative approach is used for (cost–benefit) judgments on the
potential size and significance of specific activities or transactions. The cost–benefit
principle is also used to determine whether an action point needs to be made into a
reservation.

b. Could the Commission explain how it selects the areas to be verified?

Commission's answer :

In general, the specific nature and the complexity of interrelations within the national
accounts system requires a holistic approach. The Commission does not consider a
selective control of only parts of national accounts can be effective. Thus the
Commission’s comprehensive control model consists of desk checks of the GNI
questionnaires and quality reports and the verification of GNI inventories using the
GNI Inventory Assessment Questionnaire (GIAQ). It includes direct verification, not
as the primary focus, but as a complementary tool to the preceding processes. All the
steps in the control procedure are subject to peer review in the GNI Committee and to
external scrutiny by the ECA.

c. When does the Commission use quantitative data to assess the risks relating to
Member States’ compilation of GNI data?

Commission's answer :

In direct verification when verifying whether the description of sources and methods
in the Inventory actually reflect the compilation practice applied and whether the
basic data as shown in the sources have been appropriately transformed into the
national accounts figures.

d. When does the Commission use quantitative data in the application of the
cost-benefit principle in the selection of areas to be verified?

Commission's answer :

The cost–benefit principle is also used to determine whether an action point needs to
be made into a reservation.

50. The Court of Auditor states in its Annual Report that Eurostat did not demonstrate
a consistent verification approach of GNI data because no evidence was provided
of criteria used to set country specific reservations in accordance with the cost-
benefit principle. Could the Commission provide evidence of the criteria used for
each country specific reservation?

Commission's answer :
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The Commission is of the opinion that its approach to reservation-setting is
consistent. Specific reservations are set on the basis of a qualitative and quantitative
assessment of the action points identified for each Member State taking budgetary
prudence into account. The action points themselves are derived from the results of
detailed desk checks of the inventory of sources and methods provided by each
Member State, supplemented by the responses to queries made to the country
combined with the findings from information missions and direct verification
missions. Cross country comparisons are made on the action points and the items for
which reservations are needed are identified.

The process does not rely on mechanistic criteria or specific thresholds. It is a
synthesis of the results obtained and the specific procedures, sources and methods
used in specific circumstances by an individual Member State informed by experience
of and comparison with the actions and results obtained in other Member States.  The
result of the synthesis is described in the letters which notify the Member State
concerned of the reservation.

To minimise the risk of material errors not being identified issues not deemed to merit
a reservation are presented to the GNI Committee “as other points for improvement”
(see also answer to question 49a).

Consistency of the verification process is ensured by participation of Member States
in information visits and peer review of the GNI Committee.

51. The Court of Auditor states in its Annual Report that it found problems in the
compilation of national accounts’ estimates that had not been detected by Eurostat
according to which the contributions of Member States for the years 2002 to 2007
would have been different. What conclusions has the Commission drawn after
examining the Court’s findings?

Commission's answer :

No verification system can be relied upon to detect all possible errors. Each of the
cases quoted by the Court of Auditors has been examined. In only three instances was
the result a similar view of the matter. Three reservations (two transversal, one
specific) have been set as result.

The Commission notes that its own verification system, for the years 2002 to 2007,
resulted in 103 specific reservations, six transversal reservations and many more
action points. All of these are contributing to improvements of the quality of GNI
estimates and thus to a fair allocation of GNI resources. The Commission is of the
opinion that its approach is efficient in safeguarding the financial interests of the EU.
In its special report the Court could not demonstrate that the approach it used would
have detected the 103 issues meriting specific reservations and 6 issues meriting
transversal issues that the Commission identified.
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52. When will the Commission adopt guidelines setting out best practices on the
functioning of the supervisory control systems for the compilation of national
accounts?

Commission's answer :

In the next round of verification starting in 2016 the appropriateness of developing
SCS guidelines for the compilation of their national accounts by Member States will
be examined.

VAT based Own Resources

53. At the end of 2012 there were 153 reservation in place concerning VAT based
own resources. In 2012 the Commission set 54 reservations and lifted 57. There
were 16 long-outstanding reservations that date back for at least 10 years, some
even dating back until 1995.

a. Could the Commission provide for each reservation the reasoning for the
reservations?

Commission's answer :

Reservations stop the time-bar - which would normally prevent corrections being
made once four years had passed after the statement year - applying. They can be set
by Member States as well as the Commission.

Of the current 108 reservations outstanding twenty-one have been set by Member
States themselves.

The Commission has set 87 reservations, of these almost one third (27) relate to
infringement action it is pursuing as Member State VAT legislation is considered not
in line with the provisions of the VAT Directive. Situations where the Commission
considers infringement action may be taken in the future account for a further 20%.
Another 20% have been set because there are concerns about the accuracy of the
weighted average rate calculation that forms part of the annual VAT statement. Most
of the rest have been set because there are concerns about the completeness and
accuracy of the compensations most Member States need to calculate to obtain their
harmonised VAT base.

b. Could the Commission provide for each specific reservation an estimate for
the lower and upper limit of the potential financial impact of the respective
reservation?

Commission's answer :

Such estimates can rarely be made. Reservations are set for a variety of reasons
including concerns that data may need to be brought up to date.  . Member States
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provide an annual statement of their harmonised VAT base. The statement includes a
series of preliminary calculations which build to the final product, the value of the
harmonized base. Most aspects of this series of calculations are complex and all are
interdependent. As well as accuracy and completeness issues there are also questions
of timeliness. It is therefore often impossible to provide any meaningful estimate of
the potential effect of any reservation until they are lifted.

c. What is the total estimated net potential financial impact (upper and lower
limit) of the reservations for each Member State?

Commission's answer :

No reliable estimates are available of the potential financial impact of reservations but
there are currently six Member States with no reservations.

d. What is the total estimated net impact (upper and lower limit) of the
reservations on the Union Budget?

Commission's answer :

No information is available.

e. Can the Commission give more information on the 16 long-outstanding
reservations? Why have they not been lifted? What is their estimated financial
impact?

Commission's answer :

Twelve of those 16 long-outstanding reservations have now been lifted. Only three of
those lifted had any financial impact – a total of around €90 million in own resources
paid. For the four remaining outstanding: one is the subject of an independent external
audit; while revised data, which is being examined, has been obtained for the
remaining three. Because of the complexity of some queries it is sometimes essential
that before the point can be considered resolved that the revised data is re-examined
during an inspection in the Member State and this can extend the time taken to finally
close the issues. Concerning their potential financial impact it is impossible to
estimate for two of them while for the other two the total impact may be somewhere
between -€20.5 million to +€15million in terms of own resources paid.

f. What are the main reasons for each reservation for the slow progress in lifting
reservations?

Commission's answer :

There are some factors which need to be taken into account when looking at progress
for reservations. First reservations are usually set in arrears – often four years in
arrears – just before the time-bar would otherwise operate. Second some calculations
quantifying the effect of taxing transactions which were not taxed. In these instances
there is no data, it may take very much time to identify sources of information that
may be suitable as a proxy for the non-existent data: once identified further work will
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need to be done to work out how best to use this information within the calculation.
Because of the inter-connectedness of many items in the calculation process and the
multiple aspects often present in calculations it may be necessary before revised
figures may be finally accepted for them to be examined during an inspection of the
entire system in a Member State – such inspections usually occur every two or three
years which can extend the process. Finally a proportion of reservations (currently
just over 50% of those set by the Commission) are in place either because a possible
infringement of the VAT Directive is being investigated or pursued  or the legal
situation in a Member State is such that that action seems likely in the future.
Infringement procedures can take a long time to take to Court and even where a
Member State decides before Court action is at hand to change their legal provisions
this action is in itself rarely speedy.

54. In 2012 the Commission had received for 98% of the pending fines a provisional
payment or a guarantee. For 2% of fines, amounting to the volume of
approximately 200 million EUR, neither provisional payment nor a guarantee had
been made. From the sample of 30 fines analyzed by the Court in 12 cases the
Commission had not used all available means.

a. What is the amount covered by the 12 cases for which the Court reminded the
Commission?

Commission's answer:

The total amount of the 12 fines mentioned by the Court added up to 148.5 million
EUR of which 118.4 million EUR had not been covered either by provisional
payment or guarantee (in order not to put at risk the existence of the companies
concerned and their related jobs).

b. What is the number of fines for which the Commission has received no
provisional payment nor a guarantee?

Commission's answer:

At the end of 2012, 34 fines have not or not entirely been covered by provisional
payment or guarantee (in order not to put at risk the existence of the companies
concerned and their related jobs).

c. What is the share of the 11 billion EUR of pending fines for which the
Commission has received…

i. … a guarantee?

Commission's answer :

Out of the 10.6 billion EUR of pending fines at year end 2012, 2.5 billion EUR were
covered by a guarantee.
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ii. … a provisional payment?

Commission's answer :

Out of the 10.6 billion EUR of pending fines at year end 2012, 6.4 billion EUR were
covered by a provisional payment. Fines for 1.5 billion EUR had been imposed in the
last quarter 2012 and remained uncovered at year end because they became due only
in 2013. As stated by the Court, fines for approximately 200 million EUR were due
but remained uncovered.

d. Could the Commission break down the 11 billion EUR of pending fines by the
year of their accruement?

Commission's answer :

The breakdown of the 10.6 billion EUR of pending fines by year of decision presents
as in the table below:

Total of pending
fines
Year of decision Total

2003 1.060.000,00
2004 35.493.233,97
2005 161.050.000,00
2006 944.683.250,00
2007 1.817.389.312,50
2008 2.014.863.400,00
2009 1.358.152.000,00
2010 2.259.695.906,60
2011 186.073.194,00
2012 1.798.822.000,00

Grand Total 10.577.282.297,07

e. Could the Commission break down the 11 billion EUR of pending fines by its
expected final settlement?

Commission's answer :

These fines have been appealed before the General Court where the legal proceedings
take between 3 and 5 years. A judgment by the General Court can either be accepted
by the company and the Commission or be appealed before the Court of Justice. The
legal proceedings before the Court of Justice take between 2 and 3 years. The overall
life time of an appealed fine is therefore between 5 and 8 years, before becoming
definitive. In the meantime, it is not possible to provide any forecast, neither on the
timing nor on the amount to be confirmed by the Court.
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55. EU Revenue is as important an element in the budget discharge as anything else
and EP is concerned that the High Level Group on this subject should begin its
work as quickly as possible, especially in light of the report on the VAT Gap
which estimated the gap to have grown to 193 billion in 2011. Which services of
the Commission will be involved in this group and will it include the expertise of
DG Justice in terms of protection of revenue against evasion of duties and VAT?

Commission's answer :

The Commission will be represented in the High Level Group by:

- the Vice President for Interinstitutional Relations and Administration

- the Commissioner for Financial Programming and Budget

- the Commissioner for Taxation and Customs Union, Audit and Anti-Fraud.

The Commissioners will be supported by expert officials.

This ensures that the appropriate expertise will be available in the Group from the
Commission side.

Traditional Own Resources

56. The Court assessed the key internal controls in Belgium, Poland and Finland to be
partially effective. The Commission assured in its answer that it will follow up the
weaknesses identified in those three Member States. To what extent are the
weaknesses found relevant for other Member States?

Commission's answer :

Regarding national customs supervision the Court stated that the quantity of post-
clearance audits carried out in Poland and Finland is insufficient. The Commission
raised similar findings in relation to seven Member States in 2010 in inspections of
their control strategies and to 14 Member States in 2011 in the context of the
implementation of simplified procedures. The Commission’s follow-up of these
findings has resulted in strengthening post-clearance controls in spite of the cuts in
resources by national administrations. Secondly, the Court considered that notification
waivers for the local clearance procedure (customs simplified procedure) are overused
in Finland. The Commission services raised this issue in eight Member States in 2011
inspections. Some Member States have addressed the issue, in the case of others there
is a dispute concerning the legal interpretation, which has still to be settled. Thirdly,
the Court noted that the management of simplified procedures in Belgium is not
automated reducing the effectiveness of risk analysis. The Commission identified this
issue in seven Member States during 2011 inspections and the progress towards full
automation in these Member States is being followed-up.

The system weaknesses in Belgium's TOR accounting relate to this Member State
only and are mentioned under point 62.
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The minor weaknesses found in Poland and Finland in their A and B-accounts relate
to one-off cases of irrecoverable amounts due to recovery weaknesses, unjustified
accounting corrections or late establishments. These are also typical findings that the
Commission makes during its annual on-the-spot verification of A and B-accounts.
Due to the complexity of the underlying EU customs legislation it is inevitable that
such one-off errors or misinterpretations occasionally occur. That is also why the
Commission examines Member States TOR accounts in the course of its annual
inspection programme.

57. Could the Commission provide further data on the number of amounts unduly
declared in the B account for the past 10 years?

Commission's answer :

In its annual TOR on-the-spot inspections the Commission always examines the
management of the B-account. In the course of the inspections carried out from 2004
to 2013 in all Member States the Commission observed altogether 703 amounts,
totaling around € 47 million that were either unduly declared or entered in the B-
accounts. Member States have been asked to make the outstanding amounts available
and interest for late payment has been charged. It should be noted that in recent years
the number of findings made in the B-accounts has substantially decreased and
nowadays they mostly relate to one-off and not systemic errors or weaknesses.

58. Can the Commission provide more information on the shortcomings discovered in
respect to the Belgium Clearance and Accounting system for traditional own
resources, including (but not limited to) information on the following questions:

a. How has the Commission treated the Belgian refund claim of about 126
million EUR from 2011?

Commission's answer :

Via its inspections the Commission obtained audit evidence that no assurance exists
on the correctness of the TOR amounts transferred to the EU budget. This conclusion
was derived from the impossibility for the Belgian Customs authorities to reconcile
the TOR amounts transferred to the Commission with the amounts in the underlying
accounting records. Altogether four dedicated TOR inspections on this issue were
performed and the Commission imposed remedial action including the enhancement
of internal controls and a full scale external audit of the accounting system. Since
then, considerable and sustained progress towards lasting solutions has been made.
However, work remains to be done or completed as regards effective internal controls,
automating the accounting system including reinforcing automated in-built coherence
and consistency controls within the IT system. A multidisciplinary group has been set
up within the Belgian Ministry of Finance to coordinate and supervise the
consolidated action plan drawn-up to implement the audit recommendations both
from the external auditor and the Commission.
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The refund claim was verified and its correctness certified by an external auditor. The
chartered accountant formally stated in his audit opinion that the refund claim was
free from material error and its calculation reliable without any reservation. As the
audit results and the Commission's own investigations clearly showed that there had
been an overpayment to the EU budget, the Commission formally authorised the
Belgian authorities to withdraw EUR 126 million from the EU budget in June 2013.
The refund effectively took place in July 2013 by debiting the Commission account.

b. What was the result of the Commission audit?

Commission's answer :

The latest Commission inspection on the Belgian accounts took place in December
2012. Based upon its findings, the samples examined and the audit trails performed,
the Commission concluded that the systems and procedures for the establishment,
accounting, and making available of TOR related to the last submitted monthly and
quarterly A&B account statements were generally compliant with the relevant EU
legislation. These positive results were confirmed by the ECA early 2013 where they
succeeded in reconciling the monthly sum transferred to the EU budget with the
underlying accounting records. Thus, the most recent inspections carried out both by
the Commission and the ECA did not result in any additional observations as regards
the reliability of the Belgian TOR accounts and thus the correctness of the TOR
amounts transferred to the EU budget.

c. What was the result of the external audit?

Commission's answer :

The results of the three stage external audit can be briefly summarized as follows:

For the financial audit on the TOR accounts and TOR amounts made available to the
Commission for 2008-2010, the auditor's opinion states that the TOR bookkeeping
and the resulting amounts transferred to the EU budget are free from material error.
There are some findings with financial impact which will be further followed-up by
the Commission.

The refund claim was certified by the chartered accountant without any reservation;
The IT audit of the accounting system still showed areas for improvement relating to
insufficient automated coherence and consistency controls and the fact that some
processes are not yet automated and therefore not supported by the IT application.

The 2011 accounts of the Customs administration were certified by the chartered
accountant as being free from material error. There were some minor findings but
without impact on the EU budget.

d. Can the Commission provide Parliament with the audit report of the external
auditor?

Commission's answer :
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The external audit reports were produced for the Belgian Federal Ministry of Finance.
The Commission obtained copies of these reports enabling it to verify the audit results
on-the-spot. However, transmission of the reports is not allowed as the Commission is
bound by the provisions on financial reporting and restriction on distribution and use
mentioned in the external auditor's reports.

Internationaler Hilfsfonds

59. Der Internationale Hilfsfonds (IH) e.V. klagt nunmehr seit 14 Jahren gegen die
Kommission, wegen einer, aus Sicht des IH, ungerechtfertigten
Rückzahlungsforderung von Projektgeldern und um Zugang zu relevanten
Dokumenten.

a. Was waren die Gründe für den Projekt-Stopp und die Rückforderungen?

Commission's answer :

The grant agreement LIEN n°97/2011 was terminated on 1/10/1999 as a last resort
because the IH did not respect essential contractual obligations: in particular, in the
frame of a programme (LIEN) which aimed at fostering cooperation between NGOs
in the EU and local NGOs - IH changed unilaterally its local NGO partners –
disregarding the local partner’s position and without the agreement of the
Commission. In addition, the financial management of the project was of poor quality.
Therefore, the Commission decided to recover the amount of EUR 37.741,07 paid to
IH in advance.

This case is under judicial review before the Belgian courts.

b. Die Kommission forderte den IH im Jahr 2000 noch auf, 50 902 EUR
zurückzuzahlen. Diese Rückforderung wurde zweimal reduziert bis hin zum
Totalverzicht. Was waren die Gründe bzw. die Rechtsgrundlage hierfür?

Commission's answer :

Indeed, the Commission invited IH on 22/6/2000 to reimburse the amount of EUR 50
902 paid to IH in an advance. Subsequently, - at the request of IH – the parties started
negotiations for a friendly settlement based on the dispute resolution clause of the
contract trying to find agreement on the eligibility of certain costs. The Commission
made an offer to reduce the amount to be recovered which was not accepted by IH.

As no agreement could be found, the Commission launched a legal action which is
ongoing.

c. Gewährte die Kommission dem IH das Recht angehört zu werden bevor das
Projekt am 1.10.1999 eingestellt wurde? Wenn nicht, warum?

Commission's answer :
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The Commission and its representatives informed IH since early 1999 about the
serious and fundamental concerns, in particular regarding the partnership issue, which
put in danger the project. To this end, letters and emails were written and meetings,
phone calls and a monitoring mission took place. The Commission asked IH to
comment its assessment and to rectify the situation. Therefore, the Commission
considers that IH has been heard – not only once – before it took its decision to
terminate the grant agreement.

d. Zuletzt hatte der EuGH in der Rechtssache T-300/10 am 22.05.2012 geurteilt,
dass die von der Kommission in diesem Fall zurückgehaltenen Schriftstücke
dem IH uneingeschränkt vorzulegen sind. Hat der IH in der Zwischenzeit die
volle Akteneinsicht, ohne geschwärzte Textpassagen, erhalten?

Commission's answer :

The Commission has taken a new decision on 28/08/2012, by which full access to the
file was granted with the exception, in line with the judgment in Case T-300/10, of
those documents or parts thereof which were not related to the LIEN 97-2011 contract
and of personal data concerning other persons than staff of IH.

With this new decision the Commission has fully implemented the judgment of the
General Court. IH challenged this decision before the General Court. The procedure is
still ongoing.

e. Wie hoch sind die entstandenen internen Anwaltskosten und Kosten der
Mitarbeiter der KOM, die mit diesem Fall befasst sind/ waren? Hat die
Kommission Anwälte privater Kanzleien mit diesem Fall beauftragt, wenn ja
wie viele und wie hoch sind die entstandenen Kosten? Wie hoch waren die
bisherigen Gerichtskosten? Wie hoch sind die Gesamtkosten?

Commission's answer :

Fifteen judicial procedures (including those on taxation) have been initiated by IH
before the General Court and the Court of Justice and a national judicial procedure
has been initiated by the Commission. Before the EU courts, the Commission has
been represented by two agents and, in addition in four of the cases, by an external
lawyer.  According to the case-law, the work of the agents cannot be taken into
account for the purpose of evaluating legal costs.  The amount of the legal costs paid
by the Commission to IH is EUR 27.492. The amount paid to the external lawyer
(including the national proceedings) is EUR 35.750. IH has been condemned to pay
the Commission EUR 6.000, compensated in part (EUR 3.230). The remainder of that
amount has not yet been paid.

f. Wie viele Gerichtsverhandlungen gab es in dieser Sache? Wie viele Anwälte
der Kommission und wie viele von der Kommission beauftragten Anwälte
privater Kanzleien waren jeweils anwesend?

Commission's answer :
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Seven hearings have taken place before the EU courts. In six of these hearings the
Commission has been represented by its agents and by the latter and a lawyer in one
case.

Straffreiheit für Politiker in Rumänien

60. Erwägt die Kommission einen Stopp der EU Gelder angesichts der geplante
Amnestie/Straffreiheit für Politiker, auch Strukturfonds verwaltende nationale und
kommunale Politiker, unter anderem auch Bürgermeister, bei Betrugs-,
Korruptionsdelikten und Interessenkonflikten?

Commission's answer :

The Commission's role is to make sure that management and control systems for the
Structural Funds in the Member States function effectively. It can interrupt or suspend
payments if it detects serious deficiencies in their functioning. For Romania, the
Commission interrupted in 2012 and 2013 payments when irregularities detected
showed that the functioning of the management and control system for the funds was
deficient and applied considerable financial corrections; following improvements,
payments to Romania are currently executed normally, according to the procedures in
place. The Commission will continue to follow this line.

In the case of ERDF/CF, the Commission has proposed and the Romanian authorities
accepted and implemented flat rate financial corrections ranging from 10% to 25% on
four operational programmes.

In the case of ESF, a 25% flat rate correction has been applied to all payments made
to the biggest Romanian Operational programme (Human Resources Development) to
date for the current programming period.

National Management Declarations and Annual Summaries

61. At the occasion of his appointment as Commissioner in 2009 Mr Šemeta promised
to make good steps forward towards efficient and effective National Management
Declarations of all Member States.

Could Commissioner Šemeta explain which steps had been taken the last 5 years
to come to a more efficient and effective framework for the use of National
Management Declarations of all Member States?

Commission's answer :

The Commission has assisted Member States by issuing guidelines (SEC(2011)250)
which identify the elements which should add value to the existing national
declarations issued at political level on a voluntary basis (to date, by four Member
States). Furthermore, these elements have been taken into account for the definition of
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the content of the mandatory management declarations which have been recently
introduced in the new Financial Regulation (FR Art. 59.5(a)).

Additionally, the new FR also now foresees the possibility for Member States to
provide declarations signed at the appropriate level and based on the same
information as the management declarations (FR Art. 59.5(b)). This is an explicit
reference to the so-called “national management declarations” which was not foreseen
in the former FR following the Council’s rejection at the time. Concretely, the
Commission is of the view that, as the newly introduced reinforced reporting system
(which also foresees the management declaration to be complemented by and subject
to an independent audit opinion related) is effectively introduced and implemented,
the conditions would be set for further promoting the issuance of such
national/political national declarations.

In the context of the 2013 MFF agreement between the Council and the EP, the
Commission also agreed to establish a template for national management declarations
(as requested from the European Parliament) and invited the Council and the
European Parliament to participate in a working group with a view to issue
recommendations by early 2014. The working group will examine under which
conditions and procedures national declarations can provide the assurance needed by
the Commission to build its own assurance regarding the legality and regularity of the
transactions and the effectiveness of the management and control systems
implemented by the national authorities for executing the budget under shared
management. The working group will also explore under which conditions the
recourse to the national declaration could be promoted with the Member States,
including the States with federal structure, in accordance with the legislative
framework in force.

Two meetings took place already to date (with a third meeting foreseen on 27
January). At the latest by the end of February 2014 the working group will prepare a
report (addressed to the European parliament, the Council, the Commission and the
European Court of Auditors) which will include a template for the national
declaration and recommendations. On the basis of the template and recommendations,
the Commission will consider whether it is appropriate to take initiatives to improve
the quality, content, and delivery process of national declarations with the view to
increase transparency and the accountability in shared management.

62. In May 2011 an external study, 'Annual summaries - a comparative study of added
value' (Ares(2011)505770) was communicated to the EP. The study concludes
that the annual summaries of the Member States provide little added value. This
outcome was shared by the Commission (SWD(2013)349 final). Did the
Commission use the information of the study to improve the annual summaries of
the Member States? And if so, how did the Commission use the information?

Commission's answer:

The Commission has shared the results of the independent study with the Member
States.
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Even though the conclusion of the independent external study was indeed that in
general the value added provided by the annual summaries was very limited, the
Commission has continued to encourage the Member States to provide voluntary
elements (overall analysis and declaration of the overall level of assurance) in order to
improve the added value of these documents.

The Commission has also drawn up and promoted its "Guidance Note on Annual
Summary in relation to Structural Actions and the European Fisheries Fund" (COCOF
07/0063/09) to the Member States and Commission services have continued to
analyse each annual summary annually and to provide individual feedback and advice
to Member State, in order to improve the value of the annual summaries.

However, taking into account the legislative limitations (see Art 53b (3) of the
amended Financial Regulation), some Member States only provide the mandatory
reporting in the annual summaries.

The Commission does not consider the annual summaries a crucial element for the
assurance on its Funds in the Annual Activity Reports. The information is in some
respect duplicated as the Member States provide assurance via other sources such as
the Annual Control Reports and the audit opinions. The latter are the key assurance
sources for the Commission services.

The European Parliament will be aware that for the 2014-2020 programming period,
Regulation (EU) No 1303/2013 of the European Parliament and the Council brings
about improvements as a management declaration and an annual summary, as referred
to in the new financial regulation, have to be drawn up annually by the managing
authorities. In addition, the requirements on the content of the annual summary have
been enhanced in the new financial regulation. The report should now include an
analysis of the nature and extent of errors and weaknesses identified in the systems, as
well as corrective action taken or planned.

63. Could the Commissioner provide an overview for the period 2009-2012 and if
available 2013 of Member States delivered annual summaries, how many pages
the summaries contain and what the main conclusions are?

Commission's answer :

Since 2008, the Commission has transmitted the annual summaries to the Parliament
(CONT Committee), together with a detailed analysis of the results, added value per
Member State, as well as the conclusions of the annual summaries. A copy of these
letters can be provided on request. For the record, the letters which were sent to the
Parliament are the following: REGIO 3163/ 21.04.2008; REGIO 2120/05.03.2009;
REGIO 6148/14.07.2010, Ares(2011)509030/11.05.2011;
Ares(2011)958784/09.09.2011; Ares(2012)1273842/26.10.2012. The letter for the
2013 annual summaries is under preparation and will also contain the annual
summaries and their translation into English, when these were not available already in
one of the three working languages (English, French and German). The letter will be
sent to the Parliament shortly.
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In addition, the synthetic information on both the mandatory and voluntary elements
provided by the Member States is also presented in each Annual Activity Report of
the Structural Funds DGs in an Annex devoted to the annual summaries.

The annual summaries are transmitted to the Commission via the information
exchange system SFC in table format (or sometimes by paper by some Member
States). The number of pages varies from one Member State to the other. For 2012,
the approximate average number of pages per Member State was around 30 pages. In
some cases annual summaries and the various annexes amounted to over 200 pages
(see e g the case of Germany or Spain).

The Parliament is further advised that as regards the quality assessment carried out by
the Commission services, it checks whether the template provided in the guidance
note has been used, whether there is a declaration by the designated body as to the
completeness and accuracy of the information provided, and whether there is an
overall analysis of the information provided and/or a formal statement of assurance.

When necessary, Member States which have not entirely followed the
recommendations in the guidance note are requested to provide revised annual
summaries. As recommended elements do not constitute a formal legal requirement,
the Commission is limited in taking further action, but continues to encourage
Member States to follow best practice.

64. Could the Commissioner provide a clear overview of the countries not providing
any explanation on how they spend the European money for the period 2009 –
2012 and if available 2013, and did the Commission took any measures against
these countries? If yes, what measures did the Commission take?

Commission's answer :

In the period 2009-2012, all Member States duly provided annual summaries. In case
annual summaries were provided with some delay or with incomplete information, or
did not follow the Commission's recommendations in its aforementioned guidance the
Commission services have requested re-submission of the annual summaries with the
missing elements.

65. How is the Commissioner planning to come to solid and reliable annual
summaries and working towards National Management Declarations of all
Member States, taking into account the end of this 5 year-term?

Commission's answer :

The new Financial Regulation (FR) introduced a reinforced mandatory reporting for
the Member States. This includes the accounts accompanied by a management
declaration and a summary of final audit reports and of controls carried out. The
requirements on the content of the summary report have in addition been enhanced in
the new Regulation. The report should now include an analysis of the nature and
extent of errors and weaknesses identified in the systems, as well as corrective action
taken or planned. These documents will furthermore also be subject to an independent
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audit opinion. The Commission considers that this new system will provide the
Commission with substantial additional assurance as to the use of EU funds by
member States and contribute to a more effective reporting by the Member States.

Regarding the National Management Declarations, we refer to our answer to Question
61.

Performance Issue

66. Chapter 10 of the 2012 ECA Annual Report highlights areas where performance
indicators had not been or could not have been well-formulated. How has this
evolved through 2013, taking into account that measurement of performance is
more straightforward in some areas than others? Which areas of the
Commission´s activities are hardest to assess in terms of measured performance
and specific indicators?

Commission's answer:

In 2013, for the first time, the central service organised peer-reviews on the draft
management plans. During these meetings also to the SMART/RACER-aspects of the
objectives and indicators have been discussed

In the Synthesis Report 2012, the College calls for “performance reporting which
does focus on the real needs of the stakeholders and sufficiently flexible.” In the
instances where it is very complex and expensive to calculate or obtain information,
indicators which do not meet all of the RACER-criteria may be used as long as
present important information for communicating with external stakeholders and for
providing an overall steer to the political initiatives and decisions of the Commission.

Legal frameworks for the different instruments under the new programming period
(2014-2020) all foresee a stronger performance framework than before. Legal
frameworks of spending programmes are more and more result-oriented instead of
being purely focused on inputs and outputs. The co-legislators have been involved in
the definition of the indicators as the Commission has made performance indicators
an integral part of the legal framework for the new MFF.

67. How can the Commission´s dialogue with the ECA on Special Reports become
more focused on future objectives, making the most of the recommendations
contained in those reports, or proposing new orientations following on from the
Court´s analysis?

Commission's answer:

The Commission considers the Court of Auditors Special Reports as a very valuable
instrument to further develop its performance system in various policy areas.
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The Commission is considering the recommendations formulated in these reports
when proposing future objectives embedded in the proposals for new legislation it
adopts. In particular the legal frameworks for the different instruments under the new
programming period (2014-2020) all foresee a stronger performance framework than
before. Legal frameworks of spending programmes are more and more result-oriented
instead of being purely focused on inputs and outputs. The co-legislators have been
involved in the definition of the indicators as the Commission has made performance
indicators an integral part of the legal framework for the new MFF.

Furthermore, the European Court of Auditors has set up a high level working group to
which the Commission is contributing, entrusted with the definition of new
procedures in order to speed up the elaboration of its Special Reports. This has been
done in the light of the fact that (1) the current elaboration time of a Special Report is
on average 22 months; and (2) the importance of Special Reports, their number and
the resources allocated to their elaboration is likely to increase over the next years.
The Court and the Commission are interested in streamlining and shorten this part of
the contradictory procedure. CONT will be informed as soon as concrete results are
available.

Net Financial Corrections

68. Given the importance this committee has put on net financial corrections, and the
Commission´s communication on them in December, how well are the relevant
Commission services and more especially the Member States prepared for
implementation from January onwards as the new MFF begins?

Commission's answer :

Since the first clearance of accounts decision in 1976, financial corrections in
agriculture have always been and will continue to be net corrections leading to a loss
of EU funds for the Member State concerned. The new rules for the financing period
2014-2020 maintain this well established practice while focusing on the consolidation
of existing mechanisms. A respective implementing act, concerning the procedural
aspects of the conformity procedure as reflected in the basic regulations and the
related draft delegated act, is currently under adoption.

The new rules and legislation governing the next programming period 2014-2020 for
Agriculture and Cohesion Policy have been formally endorsed by the Council of the
European Union on 17 December 2013 and published on 20 December 2013.

The Common Provisions Regulation (CPR) for the European Structural and
Investment Funds (ESI Funds) and the Fund-specific regulations for the ESI Funds
and the Horizontal Regulation on the financing, management and monitoring of the
common agricultural policy, that constitute the main basic acts for net financial
corrections within these funds empower the Commission to adopt certain
supplementary rules by way of delegated acts. The preparation of these delegated acts
has been coordinated jointly by DG REGIO, DG EMPL, DG AGRI and DG MARE.
In addition, several rounds of consultation with Member State experts have taken
place on the content of these acts in order to ensure expert input into the drafting
process.
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The Commission services will make sure that the legal framework for the delivery of
the Funds under shared management is fully in place as soon as possible to facilitate
the launch of implementation of new programmes early in 2014. It will be in a
position to adopt these delegated acts and to notify them to the co-legislators in due
time to enable scrutiny by the co-legislators before the recess of the European
Parliament.

This legal framework covers both the Member States and the Commission.

Concerning Cohesion Policy, the Commission will develop its detailed audit approach
and methodology in its audit strategy for 2014-2020. The Commission explains in its
December Communication that net financial corrections can be implemented once the
Commission has received from Member States by 15 February each year and assessed
the documents in relation with the accounting year: the management declaration, the
summary of control results and follow-up actions taken by the managing authority,
the audit opinion and the control report of the audit authority. Regulation 1303/2013
foresees that the first accounting year will run from 1st January 2014 till 30 June
2015, the Commission will therefore receive for the first time these documents by 15
February 2016. By that time the Commission's audit strategy for the 2014-2020 period
will include risk criteria determining programmes the Commission will audit. As
explained in the Communication, such a risk-assessment will be made each year
following submission of documents by 15 February, based on a careful assessment of
the documents and audit opinions provided by the Member States and of other
available audit results. The programmes identified as presenting high risk and for
which material Commission payments were made in the year will be given high
priority for Commission audits. These audits will be carried out by the end of the year
(starting in 2016). The Commission audit scope will cover the effective
implementation of key requirements of the management and control system and
substantive audits over a sample of operations for which expenditure was included in
the annual accounts, including re-performance of audits carried out by the audit
authority. This will provide robust audit evidence to determine whether serious
deficiencies remain for the concerned programme(s). The Commission is already
well-equipped for such audits under its current audit strategy with a specific audit
methodology and audit checklists. If the Commission audits confirm the existence of
serious deficiencies not reported by the Member State, the Commission will
immediately launch net financial correction procedures. As foreseen in the regulation
and in line with the general law and audit principles confirmed by the European Court
of Justice in every ruling on financial corrections imposed by the Commission,
Member States must be given the opportunity to defend their position and present
additional audit evidence from all concerned parties before the Commission adopts a
decision. This regulatory contradictory process will ensure the legal validity of the
process of adoption of the Commission decision on net financial corrections.

Serious deficiencies may be identified by the Commission based on its regular audit
work on the Managing, Certifying and Audit authorities in order to assess whether the
key requirements set out in the  abovementioned  Delegated Act are met. This audit
work will be conducted on the basis of the Commission's audit strategy and will focus
in particular on the riskiest OPs. Furthermore, the Commission will conduct an in-
depth review of the annual accounts, management declarations, annual report and
audit opinion in order to ensure that the information reported by the national
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authorities is reliable and provides the necessary assurance. The fact that any serious
deficiencies identified subsequently to the submission of the above information by the
MS as a result of the Commission's audit work, or a as a result of the audit work
conducted by the European Court of Auditors, will result in the implementation of net
financial corrections plays a significant deterrent role and creates a strong incentive
for national authorities to ensure the accuracy, completeness and reliability of the
information submitted to the Commission.

* * *


