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Revision of the Shareholders’ Rights Directive: the perspective of proxy advisors 

 

Jean-Nicolas Caprasse – Director – ISS Europe 

Introductory remarks 
 
Good afternoon, ladies and gentlemen.  I am Jean-Nicolas Caprasse, Director of ISS Europe, the 
Belgian based affiliate of Institutional Shareholder Services Inc. or ISS, a leading global proxy advisor 
serving institutional investors throughout the world. 
 
I first would like to thank Ms Pavel SVOBODA and Mr Gaetano COFFERATI for their invitation and the 
opportunity to present to the Legal Affairs Committee on the subject of the proposed revision of the 
Shareholders’ Rights Directive. 
 
Even though I am a Belgian citizen and have passed so many times in front of this building, it is the 
first time I have actually entered in the European Parliament, and it is a real honour and privilege to 
address this distinguished audience of Members of European Parliament and other experts and 
interested parties here this afternoon. 
 
My comments will be limited to article 3(i) of the draft Directive dealing with proxy advisors.  Indeed, 
as service providers to institutional investors, we feel it more appropriate for you to hear directly 
from them regarding the aspects of the draft Directive that relate to their rights and responsibilities. 
And as a matter of fact, you have just heard their point of view during the excellent presentations of 
two of the previous speakers (Ms Kerrie WARING and Ms Abigail HERRON). Therefore, my comments 
will reflect the views of ISS, in its capacity as a proxy advisory firm.  These views, however, largely 
draw on initiatives and positions taken by the proxy advisory industry as a whole in the last two 
years. 
 
My remarks today will focus on two main points. 
 

 First, I will briefly explain the important role proxy advisors play in the financial markets, 
providing independent research and voting services to assist institutional investors in 
responsibly exercising their voting rights. 

 

 I will then try to demonstrate, and hopefully convince you, that hard regulatory measures are 
not only  not needed to achieve the objective set out by the European Commission to 
improve transparency in the way the industry operates, but may even put at risk some of the 
other objectives of the Commission.  At the outset, I wish to emphasize that the industry 
welcomes and supports the overall transparency objectives of the Commission.  However, in 
our view, on the one hand, transparency has already been achieved through the self-
regulatory measures promoted by ESMA and now adopted by the industry, and therefore 
regulation would not add to this, and on the other hand, the proposed hard regulatory 
measures could cause a number of unintended consequences that could be detrimental to 
institutional investors, the shareholder community and to the wider objectives of the 
Directive. 
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The role of proxy advisors 
 
Let me start with the role of proxy advisors. 
 
At a high level, proxy advisors are providers of independent research, advice and/or voting 
recommendations that help institutional investors make informed vote decisions as shareholders.   
Typically, proxy advisors assist investors in ensuring they are able to fulfil their rights and 
responsibilities and mandates to their underlying clients, by helping them to make informed voting 
decisions on all resolutions presented by listed companies in which they have a right to vote as 
shareholders.  These resolutions deal with key corporate decisions that need shareholder approval, 
such as the appointment of company directors, the setting of executive remuneration, the 
appointment of the auditor and key shareholder rights. 
 
A proper understanding of the role of proxy advisors can actually debunk a key misconception often 
present in the market place and in the press about what we do: proxy advisors do not hold proxies 
from their clients to make voting decisions on their behalf. The word proxy only relates to the 
technical way that companies process shareholder votes. In other words, we do not exercise voting 
authority on behalf of our clients.  The ultimate responsibility to monitor investments and make 
voting decisions lies with investors, and the use of third-party services and information such as those 
offered by proxy advisors does not shift that responsibility. 
 

Proxy advisors welcome transparency on their own activities but 

question the hard regulatory approach 
 
Proxy advisors welcome and support the European Commission’s overall objective to enhance 
transparency on how we operate. 
 
However, in our view, transparency has already been achieved through the self-regulatory measures 
promoted by ESMA, which have now been fully adopted by the industry, and therefore regulation 
would not add to this. 
 
Even worse, the hard regulatory measures proposed could cause a number of unintended 
consequences that could be detrimental to institutional investors, the shareholder community and to 
the wider objectives of the Directive. 
 
Let me elaborate on these points. 

ESMA’s call for self-regulation by the proxy advisory industry 
 
During the course of 2011 and 2012, ESMA initiated a thorough review of the role of the proxy 
advisory industry.  As part of this analysis, ESMA conducted an in-depth consultation and gathered 63 
submissions from all major market constituents: the investor community, the issuer community, the 
proxy advisors themselves, as well as other stakeholders. 
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Following this comprehensive process, in February 2013, ESMA published a feedback statement1 that 
included a key conclusion and a key recommendation regarding the proxy advisory industry. Let me 
quote from ESMA’s report as I think it is very instructive to this Committee as it considers the 
direction of the draft Directive:  (ESMA) “has not been provided with clear evidence of market failure 
in relation to how proxy advisors interact with investors and issuers. On this basis, ESMA currently 
considers that the introduction of binding measures would not be justified.” 
 
This conclusion is particularly relevant as the European Union is now considering hard regulatory 
measures for the industry. In its consultation, ESMA asked respondents to express their preferences 
around 4 possible policy options, ranging from no action at the EU-level to binding EU-level legislative 
instruments.  Less than 6% of the responses were in favour of binding EU-wide regulatory measures2. 
 
ESMA's report concluded as follows:  "However, based on its analysis and the inputs from market 
participants, ESMA considers that there are several areas, in particular relating to transparency and 
disclosure, where a coordinated effort of the proxy advisory industry would foster greater 
understanding and assurance among other stakeholders in terms of what these can rightfully expect 
from proxy advisors3”. 
 
Consequently, ESMA very understandably recommended a self-regulatory approach encouraging the 
proxy advisory industry to develop its own code of conduct. 
 
Following the publication of ESMA’s final report, 6 proxy advisors operating in Europe, including ISS, 
undertook to develop such a code of conduct.  After further public consultation on the draft code, 
aimed at fostering the robustness and market acceptance of the code, the final code of conduct was 
published in March 2014, under the title:  Best Practice Principles for Providers of Shareholder 
Voting Research & Analysis. 
 
The Principles are built around transparency and three main Principles, which cover: 

 service quality to investors 

 robust conflicts-of-interest management 

 a clear communication policy (towards issuers, shareholder proponents and other 
stakeholders, media and the public). 
 

The Principles are supported by accompanying Guidance that explains the background, relevance and 
application of the Principles.  Proxy advisors are invited to apply all 3 Principles and all accompanying 
Guidance under a “comply-or-explain” framework. 
 
Since then, all 6 proxy advisors involved have released or are about to release a Compliance 
Statement to the Best Practice Principles. 
 
Moreover, to add to the credibility of the self-regulatory approach, ESMA has committed to monitor 
its effectiveness, and its first review will start in 2015. 
 
On the basis of the thorough work of ESMA and the meaningful action of the proxy advisory firms in 
response, you will not be surprised to hear me say that proxy advisors, and indeed many market 
participants, were quite surprised to learn about the European Commission’s recent proposal to 
consider imposing hard-regulatory measures on proxy advisors.  

                                                           
1
 See : http://www.esma.europa.eu/content/Feedback-statement-consultation-regarding-role-proxy-advisory-

industry, p.3 
2
 Based on idem, p. 20 

3
 Idem, p.3 

http://www.esma.europa.eu/content/Feedback-statement-consultation-regarding-role-proxy-advisory-industry
http://www.esma.europa.eu/content/Feedback-statement-consultation-regarding-role-proxy-advisory-industry
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Is hard regulation needed? 
 
So, is hard regulation needed? 
 
A  typical way in which this question would be  answered is by first looking at whether there are 
market failures or risks to be addressed, and, if so, then to do a through a thorough cost-benefit 
analysis of any proposed regulation. 
 
Firstly, no market failure was identified by ESMA or, to our knowledge, by any other competent 

authority.  

No additional benefits 
 
It could be argued that the absence of failure should end the inquiry.  But it is still important to 
review the intended benefits. 
 
The draft Directive calls for detailed transparency measures to be imposed on proxy advisors. 
 
The good news, however, is that virtually all transparency expectations laid down in the draft 
Directive are included in the Best Practice Principles and have already been voluntarily adopted by 
the industry.  So, they have been addressed and are publicly available in a centralized and easily 
accessible way, in the Compliance Statement of each proxy advisor. The Compliance Statements are 
available on ESMA’s website4 and/or on each proxy advisor’s website, as well as on an industry 
website5. 
 
So, essentially, the transparency called for by the Directive is already available for all market 
participants. 
 
On this basis, one can reasonably question what additional benefits the Directive would achieve. 

Increased costs 
 
Now, if we look at the flip side of the coin, the cost side, the situation is quite different. 
 
Indeed, proxy advisors would be likely to incur significant compliance costs as a result of the 
implementation of the Directive (at least in its current form). 
 
At a first glance, you could wonder about the nature of these additional costs, as I have said that 
transparency is already provided by proxy advisors. However, it is the regulatory nature of the 
proposals that is the concern.  
 
Here are a few examples of increased costs: 
 

                                                           
4
 See : http://www.esma.europa.eu/page/Signatories-Best-Practice-Principles-Shareholder-Voting-Research-

and-Analysis 
 
5
 See : http://bppgrp.info/?page_id=304 

 

http://www.esma.europa.eu/page/Signatories-Best-Practice-Principles-Shareholder-Voting-Research-and-Analysis
http://www.esma.europa.eu/page/Signatories-Best-Practice-Principles-Shareholder-Voting-Research-and-Analysis
http://bppgrp.info/?page_id=304
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 Proxy advisors will need to deal with ongoing monitoring costs of interacting with their 
national regulator or in some cases multiple regulators. Speaking from experience, these 
activities typically absorb significant time from management, the compliance team and many 
operational teams. In addition, it often involves the help (and expense) of external legal 
counsel. 
 

 These ongoing monitoring costs will be compounded for those proxy advisors who operate in 
several Member States.  For example, ISS currently has operations  in 4 different Member 
States (BE,FR, GER and UK), making it potentially subject to 4 different sets of detailed 
transparency regimes, compounded if we wish to extend our business into other EU Member 
States.  Indeed, we fear that, as it has been the case for the 2007 Shareholders’ Rights 
Directive, the new Directive will be transposed in a disharmonized way in each Member 
State, which could result in diverging implementation measures in each of them. 

 

 In addition, according to the current wording of the draft Directive proposals, proxy advisors 
would be expected to disclose any actual or potential conflict of interest to their clients and 
to the company concerned.  Here, proxy advisors firmly believe that, just like all other actors 
in the financial industry, they should only be required to disclose conflicts to their clients and 
not to others.  This is consistent with all MIFID and other EU financial regulations, as well as 
with basic fiduciary obligations.  In addition to this objection in principle to broader 
disclosure beyond our clients base, proxy advisors would be required to bear the significant 
extra burden and costs of having to disclose such conflicts to the company concerned 
(thereby exacerbating any potential conflict of interest by the way). As an example, ISS 
provides research and recommendations on over 7,400 meetings of European companies 
domiciled in the 28 Member States. We already disclose conflicts of interest to our clients, as 
we believe this is fully correct to do. However, if we were also required to disclose actual and 
potential conflicts to the companies on whom we are providing research coverage, we would 
not only be potentially exacerbating many of those conflicts but we would also need to 
profoundly modify our current operational procedures, with a significant impact on 
development, IT and compliance monitoring costs. 

 
As a matter of fact, in the view of proxy advisors, all compliance costs I have just mentioned have 
been either largely underestimated or, in the case of disclosure requirements to issuers, totally 
ignored in the impact assessment previously undertaken by the European Commission. 
 
Moreover, we are afraid that these burdensome compliance costs may lead to unintended 
consequences that would primarily impact three constituencies: 

 Institutional investors 

 The proxy advisory industry itself, and 

 The national regulators. 
 

Unintended consequences for institutional investors 

 
Proxy advisors will inevitably have to pass on some of these additional compliance costs to their 
institutional investor clients, thereby making it more costly for them to adequately monitor their 
investee companies (so in fact  contrary to one of the Directive’s main objectives). 
 

Unintended consequences on competition 
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The burdensome compliance requirements would also be anti-competitive. 
 
They would create additional barriers to entry in a small industry that the European Commission and 
ESMA have both noted is already rather concentrated. 
 
Moreover, the proposed Directive would only apply to proxy advisors based in the EU. This would 
provide an unfair competitive advantage to those firms operating from outside the EU, who would 
still be offering research on EU companies.  We know of such firms operating from Switzerland and 
from Canada.  In addition, we cannot exclude the risk that some proxy advisors currently based in the 
EU may therefore be encouraged to relocate their operations outside of the EU. 
 
Finally, the additional compliance costs could result in further concentration in the industry that is 
exclusively composed of SMEs.  Indeed, none of the proxy advisors’ offices in Europe exceed 50 
employees and many are much smaller than that (most are 5-30 employees).  It is unfortunately 
quite possible that some of these offices and businesses may not be able to absorb the extra costs 
that these regulations would entail.  
 

Unintended consequences for national regulators 

 
Ironically, the final possible unintended consequence would be to increase regulatory costs for the 
national regulators themselves.  In the majority of countries, the national regulator in charge would 
need to monitor the full implementation of the Directive of just one proxy advisor.  And in some of 
these countries, proxy advisors are very small firms of 5 or sometimes even only 2 individuals (as it is 
the case in Sweden and in Italy for example).   

Limitation of independent research available for investors and free 

speech rights 
 

At this stage, some of you may wonder why proxy advisors were included in the draft Directive in the 

first place. 

This would obviously be a question for the European Commission to answer, but let me venture two 

speculative reasons. 

The first reason is the view that there is a problem with insufficient shareholder engagement, and 

that the use of proxy advisors services may somehow be impacting this.  The subject of shareholder 

engagement has already been widely discussed this afternoon. All parties agree that more 

engagement should take place directly between shareholders and companies in which they invest.  

Proxy advisory firms don’t thwart this engagement.  In fact, we can help facilitate it.  Many investors 

use the research provided by proxy advisors as a useful tool that helps to inform their engagement 

with companies, not that inhibits it. Some proxy advisors may elect to also enter into a dialogue with 

issuers, mainly for the purpose of improving the quality of the research they perform for the benefit 

of their institutional clients, though this type of dialogue is no way meant to replace a direct 

engagement between shareholders and companies. To quote ESMA again6: “(the Code) will help to 

                                                           
6
 See : http://www.esma.europa.eu/content/Feedback-statement-consultation-regarding-role-proxy-advisory-

industry, p.3 

http://www.esma.europa.eu/content/Feedback-statement-consultation-regarding-role-proxy-advisory-industry
http://www.esma.europa.eu/content/Feedback-statement-consultation-regarding-role-proxy-advisory-industry
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keep attention focused where it belongs, namely on how investors and issuers can, from their 

respective roles foster effective stewardship and robust corporate governance, and ensure efficient 

markets”. 

The second possible reason why proxy advisors are included in the draft Directive can perhaps be 

found in the nature of the services they supply i.e. voting research and advice to investors that can 

be, by its nature, contrary to the views of companies.. Indeed, as I explained in the introduction, 

proxy advisors produce research, often accompanied by voting recommendations on important 

corporate matters, such as director elections and executive pay.  And of course, some of this 

research highlights poor governance practices and sometime our recommendations may be to vote 

against management proposals.  It is of course not surprising that issuers are unhappy when this 

happens.  However, as we hope you will understand, proxy advisors’ services actively facilitate the 

exercise of good stewardship and oversight by investors and can help shareholders in curbing poor 

corporate governance arrangements and long-term business risks such as over-concentration of 

power or unaligned or excessive remuneration practices.  In essence, proxy advisors help facilitate 

the expression of a counter-balance of shareholder power vis-à-vis management, and this is probably 

why some companies and national issuer trade associations have embarked in a strong political 

lobbying campaign against proxy advisors. The hope is that, by shooting the messenger, i.e. the proxy 

advisors who provide this outside view of company practices, the power of shareholders will 

diminish.  That would not be a good result for shareholders, whether larger or small, institutional or 

individual.  And it would be contrary to the overall intent of the draft Directive. 

On that note, the draft Directive proposes that advisors' voting recommendations be “guaranteed”. 

As written, the proposed Directive not only raises questions as to how this could be done (because 

how can opinions and advice be guaranteed), but also risks compromising free speech rights and  the 

provision of independent and objective research to investors by censoring analysis commissioned by 

and for those investors.  We are not aware that any other financial services market constituents 

acting in a research or advisory capacity are subject to this proposed level of requirement. 

Conclusion 
 

In conclusion, ESMA’s analysis and consultation concluded that there was not any market failure in 

the way proxy advisors operate. Hence, we believe the issue is more about perception than about 

reality. ESMA concluded based on the facts and following an extensive and expansive process in 

favour of self-regulatory measures to be undertaken by the industry in the form of a Code of Conduct 

to foster a better understanding and assurance of how the industry operates.  ESMA has also 

committed to monitor its effectiveness, and its first review will start in 2015. Strikingly, only a very 

small minority of respondents to ESMA’s consultation favoured the use of binding EU-level legislative 

instruments. 

For its part, the proxy advisors welcomed ESMA’s recommendation and promptly released its Best 

Practice Principles and accompanying Compliance Statements by each of them.  As a result, virtually 

all transparency expectations laid down in the Draft Directive are already met by the industry. Hence, 
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the Directive would not achieve any substantive additional benefit beyond what the industry has 

already put in place. 

On the other hand, I have highlighted a number of unintended consequences that could be caused by 

the adoption of the current draft Directive, in terms of anti-competitive and burdensome compliance 

costs as well as disproportionate and unworkable standards. 

Therefore, the proxy advisory industry calls upon the European Parliament, the Council of Ministers 

and the European Commission to support the proportionate, principles-based approach embodied in 

the industry Best Practice Principles, and not to introduce unwarranted or disproportionate 

legislation that may inhibit the provision of independent information and services that assist 

investors in the exercise of the very rights and responsibilities that the Directive aims to foster and 

support. As the French philosopher Charles de Montesquieu put it: “les lois inutiles affaiblissent les 

lois nécessaires” (unnecessary laws weaken the necessary ones). 

Should the European Parliament nevertheless conclude that hard regulatory measures will be 

introduced, we would recommend that reference be made in the Directive to the industry Best 

Practice Principles, that proxy advisors be obliged to disclose how they apply the Principles and 

accompanying Guidance on a comply-or-explain basis and that no other burdensome and potentially 

harmful obligation be imposed on them. This approach would be consistent to the one adopted by 

the European Union toward European listed companies by obliging them to refer to a comply-or-

explain Code of Conduct. 

 

This concludes my presentation. I would like thank you again for the opportunity to present these 

views today and for the consideration you will give to the comments of both the industry and of the 

shareholders that it serves.  I remain available to answer your questions during this session or 

afterwards. 

 

Jean-Nicolas Caprasse 
Director, ISS Europe 
Brussels, 2 December 2014 
 


