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1. INTRODUCTION

The advent of cooperation in the area of justice and home affairs in the European Union was primarily
motivated by the goal of achieving the free movement of persons as set out in Article 8a of the EC
Treaty and by the necessary accompanying measures. This cooperation extends to the following
policy areas:

- asylum policy
- rules applicable to persons crossing the external borders of the Member States
- immigration policy and policy towards third-country nationals
- combating drug addiction
- combating fraud on an international scale
- judicial cooperation in civil and criminal matters
- customs cooperation
- police cooperation with a view to combating cross-border crime effectively.

The achievement of freedom of movement for individuals and the results of cooperation in the above
policy areas are of immediate relevance to the citizens of the European Union and of the applicant
countries and must be taken into proper account in the enlargement process.

2. THE GENERAL FRAMEWORK

2.1. The Community 'acquis' in the area of justice and home affairs

At the opening of the accession negotiations with the first six applicant countries, the Council
presidency placed on record that the joint actions, joint positions and conventions arrived at under
the heading of cooperation in the area of justice and home affairs are part of the Community 'acquis'
which must be accepted in full by the applicant countries. Furthermore, the new Member States
needed to undertake to adapt their institutions and administrative systems and arrangements to the
standards prevailing in the EU so as to allow efficient implementation of the Community 'acquis' in
this area.

Cooperation in the area of justice and home affairs has been a component of Union policies only since
the Maastricht Treaty, where it is covered by Title VI. It is characterised by the fact that, in some
areas (police cooperation, judicial cooperation in criminal matters, customs cooperation), the
Commission has no right of initiative and, in the other areas, shares this right with the Member States.
Save in a few exceptional cases, the Council acts as a rule unanimously and Parliament is consulted
only on the principal aspects of these activities. Accordingly, the main instruments of cooperation in
the field of justice and home affairs have so far been conventions pursuant to Article K3 of the
Maastricht Treaty requiring ratification by the Member States, joint actions, joint positions,
conclusions, resolutions, etc. which have been adopted only in part on the initiative of the
Commission and without significant involvement by Parliament.

Since it nevertheless proved impossible to achieve freedom of movement for individuals in the
European Union, thirteen Member States agreed rules governing the free movement of persons in the
Schengen Agreement which came about as a result of intergovernmental cooperation and entirely
outside the framework of the European Union.
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The Amsterdam Treaty will entail many fundamental changes in the area of justice and home affairs
and will provide a new basis for cooperation and hence also for the future Community 'acquis'. For
example, the new Title IV of the Treaty establishing the European Community stipulates that, within
a period of five years after the entry into force of the Treaty, the Council will unanimously adopt
measures in the following areas relating to the free movement of persons:
- abolition of controls on persons at internal borders
- crossing of the external borders (standards and procedures, visas)
- conditions governing the freedom to travel of third-country nationals
- asylum measures (minimum standards, determining the Member State responsible)
- minimum standards for the protection of displaced persons and promotion of a balance of effort in
sharing the ensuing burdens
- immigration policy measures.
These areas will thus be transferred from the existing 'third pillar' to the first pillar.

At the same time, the free movement of persons in the EU will be regulated directly in the Amsterdam
Treaty by the Protocol integrating the Schengen 'acquis' into the framework of the European Union.
According to Article 8 of this Protocol to the Amsterdam Treaty this 'acquis' as well as further
measures taken by the institutions within its scope must be accepted in full by all applicant countries.
This means that, in principle, on accession the free movement of persons between the joining
countries and the Member States that are a party to Schengen cooperation (at present all except for
the UK and Ireland) should be a reality.

The Schengen 'acquis' consists of rules in various areas ranging from visa policy and travel from third
countries to asylum requests, extradition, etc. as well as of the jointly run Schengen information
system. On 24 June 1998 the Schengen states held an initial information meeting with the applicant
countries on the Schengen 'acquis' and, in particular, on the question of controls at the external
borders. They emphasised at this meeting that the accession agreements will be put into effect only
where the applicant countries satisfy the prior conditions for implementation and an inspection
committee has ascertained that the planned control and surveillance measures at the internal borders
are in fact being implemented.

In addition, the Amsterdam Treaty contains provisions on enhanced police cooperation and greater
powers for Europol (which are also to be granted within five years) in the operational field as well
and on the establishment of better judicial cooperation.

It is therefore likely in the years to come that the EU's 'acquis' in the area of justice and home affairs
will gain momentum and undergo fundamental change during the course of the enlargement
negotiations.

2.2. The special problems of the applicant countries

All applicant countries have problems, albeit to differing degrees, with the establishment and
consolidation of the institutional structures in the area of law and order that are particularly important
for cooperation in the field of justice and home affairs. This applies both to the adaptation of the
prevailing legal position to the requirements of the rule of law and to their practical implementation.
In this area, there is often a shortage of specialist staff with the appropriate training and experience.

The realisation of freedom of movement for individuals after accession also faces the applicant
countries with particular challenges. For example, on account of their geographical situation the
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applicant countries will in future be responsible for policing a significant section of the EU's external
borders. It is therefore of crucial importance that their controls at the external borders should match
 EU standards. To date, border controls have in most cases not yet been brought up to this standard.

Furthermore, it is crucial that the free movement of persons should not lead to a security deficit. This
means that effective structures must be established, particularly for combating organised crime,
money laundering, drug-trafficking and terrorism. For this purpose, it is of particular importance that
there should be an independent and efficient judicial system and a well-trained police force attached
to democratic principles. So far, the applicant countries have displayed clear evidence of problems
in this area. They are major fields of activity for organised crime and some are transit countries for
international drug-trafficking and/or drug-producing countries. Efficient structures for combating
crime are still lacking.

The asylum policy of the EU Member States is based on the 1951 Geneva Convention as amplified
by the 1967 Protocol. It has in the meantime been ratified unconditionally by all applicant countries.
Implementation of this Convention also requires properly functioning administrative structures and
established asylum procedures. In many cases, these first need to be put in place.

In the case of Romania and Bulgaria, there is the additional problem that they are the only applicant
countries to feature both on the list laid down by the Council regulation determining the third
countries whose nationals must be in possession of visas when crossing the external borders of the
Member States1 and on the Schengen list as countries for which all EU states require a visa.

3. POSITIONS ON THE PROGRESS AND PROSPECTS OF ENLARGEMENT

3.1. The Commission

In Agenda 2000 the Commission concluded that some of the central challenges of accession lie in the
field of justice and home affairs, especially in the areas of asylum policy, organised and serious crime
and the establishment of freedom of movement.

Since the Schengen Agreement will through its incorporation in the Amsterdam Treaty in all
probability form part of the Community 'acquis' which must be accepted by the applicant countries,
accession should in principle mean the abolition of controls at the internal borders and the
establishment of freedom of movement. The establishment of freedom of movement could however,
according to Agenda 2000, lead to an increase in nationals from applicant countries having their place
of residence in other Member States. Furthermore, the border controls at the future external borders
of the Union in many cases do not yet match the standard that will then be required. In its
communication to the Council on the principles, priorities, intermediate objectives and conditions
contained in the accession partnerships2, the Commission has accordingly set the improvement of
border controls as a short-term (Bulgaria, Czech Republic, Hungary, Lithuania, Poland and Romania)
or medium-term priority for all applicant countries with the exception of Slovenia.

                                               
1Council Regulation (EC) No 2317/95 of 25 September 1995, OJ L 234, 3.10.1995, p. 1.
2COM(98)0053

The Commission arrives at the conclusion in Agenda 2000 that only Hungary, the Czech Republic,
Poland and Slovenia will in the medium term be in a position to abolish controls at the future internal
borders.



7 PE 167.690/rev.1

The Commission also considers the existence of organised crime and the related corruption to be a
particular problem. Combating organised crime and corruption therefore features as a further priority
in the accession partnerships. Another problem in the view of the Commission is the inefficiency and
ineffectiveness of the relevant institutions (police, justice, border surveillance) in the majority of
applicant countries.

Overall, the Commission assessed positively in Agenda 2000 the capacity of the Czech Republic and
Hungary to accept the Community 'acquis' in the areas of justice and home affairs in the years to
come. It was cautiously optimistic as regards Poland and Slovenia. In Estonia an appreciable deficit
was noted and correspondingly greater efforts will be required. The Commission felt it will be difficult
for Romania and Bulgaria to satisfy in the medium term the requirements arising from the Community
'acquis'. As regards Lithuania and Latvia the assessment was somewhat more optimistic but, in these
cases too, it considered that in the medium term the acceptance of the 'acquis' will be possible only
where considerable and sustained efforts are made. While Slovakia was, in the Commission's
assessment, by virtue of its administrative capacity and structure in a position in the medium term to
accept the 'acquis', there were doubts at the present time about Slovakia's readiness to undertake the
necessary reforms.

In November 1998 the Commission submitted its first report on progress towards enlargement in
which it divided up the applicant countries into three categories as far as the area of justice and home
affairs was concerned. Estonia, Hungary and Poland had adopted a clear strategy which they are
implementing willingly and methodically and which is accordingly achieving tangible results in most
areas. As regards Latvia and Bulgaria, although the Commission records progress, it also notes a lack
of a methodical approach and difficulties with moving on from the stage of adopting legislation to
implementing it. The Czech Republic, Slovenia, Slovakia, Romania and Lithuania on the other hand
come in for clear criticism from the Commission since they have achieved only meagre results.
Furthermore, the Commission recorded that in most countries there were still shortcomings with the
establishment of the administrative structures necessary for implementing the Community 'acquis'.

3.2. Parliament

In its resolution on the Commission communication 'Agenda 2000 - for a stronger and wider Union'1,
Parliament formulated the following basic positions on the implementation of free movement of
persons and cooperation in the area of justice and home affairs in connection with enlargement:

(a) As regards the free movement of persons, priority should be given to all measures, including
financing, aimed at eliminating the internal borders in order to avoid lengthy transitional periods.
However, with regard to the free movement of workers appropriate, flexibly applied transitional
periods need to be agreed.

(b) The Commission should work with candidate countries to put in place instruments which
dissuade, detect and punish corruption in public administration.

                                               
1OJ C 388, 22.12.1997, p. 17.

(c) It is urgent that applicant countries should ratify and implement the Geneva Convention and set
up asylum procedures which are in line with the 'acquis' and EU standards.

(d) The abolition of visa obligations is a priority for the applicant countries concerned.
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(e) The Commission's findings regarding the lack of administrative and judicial capacity to apply
Community law are a cause for concern and point to the need in particular to retrain judges,
lawyers and administrators.

In its resolution of 11 March 1998 on the Commission proposals for Council decisions on the
principles, priorities, intermediate objectives and conditions contained in the accession
partnerships1, Parliament also stressed the need to establish efficient border management and
controls at the external borders of the applicant countries and that cross-border cooperation
should be enhanced with an eye to the external frontiers of the Union.

On 3 April 1998 Parliament had a further opportunity, on the basis of an own-initiative report by
the Committee on Civil Liberties and Internal Affairs, to set out its position in detail on the
implications of enlargement for cooperation in the fields of justice and home affairs2.  This
resolution emphasised the following points in particular:

(a) the importance of further and advanced training of police officers and members of the
judiciary which should be organised both bilaterally and at Community level;

(b) the measures provided for in Title VI following Amsterdam on police and judicial cooperation
to be extended as comprehensively and promptly as possible to the applicant countries;

(c) the necessary adaptation by applicant countries of their visa policy towards third countries to
that of the EU to be completed before accession;

(d) the need for adequate transitional periods and arrangements in regard to freedom of
movement and to checks at the new internal and external borders, which should however be
kept as short as possible through measures which create the conditions for freedom of
movement.

In addition, Parliament called for systematic cooperation between Europol and the competent police
authorities in the applicant countries following the entry into force of the Europol Convention and
proposed the establishment of a European Academy for Internal Security in the current border area
between the EU and the applicant countries. It also proposed the introduction of a European border
control force to police the future external borders of the EU.

In its resolution of 26 October 1995 on policy on visas for citizens of Central and Eastern European
countries3 Parliament had already also urged that those states which have signed an association
agreement with the EU with a view to accession be treated equally with regard to visa questions as
a matter of principle and that the visa-free movement of persons between those countries and the EU
should be the rule. In its resolution of 10 February 1999 on the draft regulation determining the third
countries whose nationals must be in possession of visas when crossing the external borders of the
Member States4, Parliament confirmed this position once again and called for the deletion of Romania
and Bulgaria as associated countries from the list of countries requiring visas.

                                               
1Minutes of proceedings of 11 March 1998.
2Minutes of proceedings of 3 April 1998.
3OJ C 308, 20.11.1995, p. 143.
4Minutes of proceedings of 10 February 1999.
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3.3. The Council

The Council presidency has placed particular emphasis on cooperation in combating organised crime.
 The action plan to combat organised crime that was adopted by the Council of Justice and Home
Affairs Ministers on 28 April 1997 and approved by the European Council in Amsterdam on
17 June 19971 called on the Council and Commission 'to define in common with the candidate
countries of Central and Eastern Europe, including the Baltic States, a Pre-accession Pact on
cooperation against crime, which shall be based on the 'acquis' of the Union and may include
provisions for close cooperation between those countries and Europol and undertakings by those
countries to rapid ratification and full implementation of the Council of Europe instruments which
are essential to the fight against organised crime.' (Part II, political guideline No 5).

Accordingly, the Council presidency concluded a pre-accession pact on organised crime 2 with the
Central and Eastern European applicant countries and Cyprus at the Council of Justice and Home
Affairs Ministers of 29-30 May 1998.

At its meeting of 28-29 May 1998 the Council also emphasised once again that it considered the
implementation of the principles of the rule of law, in particular the independence of the judicial
system, unimpeded access for the ordinary citizen to justice, the enforcement of judicial decisions,
 an impartial system of public prosecution and a police force bound by democratic principles, to be
extremely important. It called on the Commission in the context of accession partnerships and of the
PHARE programme to single out for support projects aimed at strengthening these principles of the
rule of law.

In addition, the Council of Justice and Home Affairs Ministers meets regularly with its ministerial
counterparts in the applicant countries, as a rule in combination with Council meetings. Each of these
joint meetings is devoted to in-depth consideration of specific topics (e.g. on 12 March 1999 the fight
against corruption).

4. PREPARING FOR ACCESSION

4.1. Existing instruments of cooperation with the applicant countries

Cooperation with the applicant countries in the area of justice and home affairs rested on three pillars
up until the commencement of the enlargement process.

                                               
1OJ C 251, 15.8.1997, p. 1.
2OJ C 220, 15.7.1998, p. 1.

One of these was the European conventions which already contained agreements on money
laundering and drugs. These provide for technical and administrative support with the aim of
preventing the financial system from being used for money laundering and thereby attaining the
standards of the Community and of international bodies. In addition, the efficiency of policies and
measures to reduce the supply of, and illegal trade in, drugs and psychotropic substances and their
abuse was to be boosted. The recently concluded association agreements with the three Baltic States
and Slovenia also incorporate general provisions on cooperation on the prevention of unlawful
activities in the areas of illegal immigration, corruption, illegal transactions involving industrial waste
and counterfeit products, illegal trade in drugs and psychotropic substances and organised crime.
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In addition, the Essen Summit saw the launch of the structured dialogue at which the Justice and
Home Affairs Ministers of the associated countries and of the EU had the opportunity to exchange
views on relevant topics in the presence of the Commission.

Since the Essen Summit the PHARE programme has also been extended to activities in the area of
justice and home affairs. Since the restructuring of the PHARE programme the area of justice and
home affairs has become an explicit priority in connection with the consolidation of democratic
institutions and of public administration.

4.2. New instruments for preparing for accession

The chief new instrument available to all applicants in preparing for accession is the accession
partnerships. A separate paragraph is as a rule devoted to matters relating to justice and home affairs
both in the short-term and in the medium-term priorities. Amongst the key short-term priorities are
above all the improvement of border controls and practical steps to combat organised crime and
corruption.

In addition to the accession partnerships there is the European Conference which is intended to be
a forum for discussions in the areas covered by the common foreign and security policy and justice
and home affairs. The first European Conference on 12 March 1998 already had as its practical result
the setting up of a joint group of experts tasked with submitting a report in no later than one year's
time on the growing problem which organised crime poses for European society and, in particular,
for the East European countries.

Furthermore, the Council of EU Justice and Home Affairs Ministers concluded jointly with the Justice
and Home Affairs Ministers of the applicant countries a pre-accession pact on organised crime on 28
May 1998. This pact paves the way for the gradual involvement of the applicant countries in the
existing cooperation in the area of justice and home affairs and lists a whole series of measures. For
example, it was agreed that national contact points should be appointed and that a joint annual
strategy should be framed to tackle with the aid of Europol the common threats posed to everyone
by organised crime. Formal agreements are to be prepared enabling liaison officials from the applicant
countries to be seconded to Europol after the entry into force of the Europol Convention (1 October
1998). The applicant countries are also looking at the establishment of contact points for judicial
cooperation with a view to its gradual incorporation into the network of the EU. A group of experts
from all the countries involved is to put this pact into practice.

On 29 June 1998 the Council of Justice and Home Affairs Ministers also adopted a joint action
establishing a mechanism for collective evaluation of the enactment, application and effective
implementation by the applicant countries of the 'acquis' of the European Union in the field of justice
and home affairs1. This joint action establishes a special group of experts to prepare, update and
report to the Council on the relevant collective evaluations.

The actual accession negotiations with the first six countries will in each case comprise a separate
chapter on 'free movement of persons' and on 'cooperation in the area of justice and home affairs'.

                                               
1OJ L 191, 7.7.1998, p. 8.
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4.3. Financial and technical cooperation

The chief instrument of financial cooperation is the PHARE programme. The framing of measures
in the area of justice and home affairs happened only at a relatively late stage but funds from the
PHARE programme have in the meantime been utilised on an appreciable scale for such programmes.

At present, there are three international programmes:

(a) Horizontal programme for Justice and Home Affairs

This is used primarily to finance measures to implement the Community 'acquis' and to establish
institutions in the areas of justice, asylum and immigration, police cooperation and training and
combating corruption and organised crime.

(b) Phare Multi-Beneficiary Drugs Programme

This programme is intended to support partner countries in the development of effective and efficient
policies, institutions and measures to combat the supply of, and illegal trade in, drugs and to reduce
the demand for drugs.

(c) Multi-Country Transit Facilitation and Customs Modernisation Programme

This programme has seen approx. ECU 20 million spent since 1993 on the improvement and
modernisation of customs services through the introduction of basic customs legislation, modern
customs procedures and practices and computers. To this should be added technical support and
training for customs officials. Since adoption of the pre-accession strategy, the improvement of
controls at the future external borders of the Union has received increasing support.

According to the specific requirements of the individual countries, appropriate measures are financed
in various areas of justice and home affairs cooperation under the respective national programmes.
These are as a rule directly related to the short- and medium-term priorities of the accession
partnerships. The area of justice and home affairs has however in several countries only been
established recently with the result that support for projects has come on stream in some cases only
in 1998 or 1999 (e.g. Bulgaria, Romania, Hungary).

Basic and further training of skilled specialised personnel is of particular importance for the area of
justice and home affairs and is hence one of the first four areas in which the twinning programme is
being implemented. This programme provides for the secondment of experts from EU Member States
to applicant countries as 'pre-accession advisers'. Individual measures are in each case intended to
produce specific results that were agreed beforehand between the partners and that promote the
implementation of priority areas of the Community 'acquis'. Twinning may also involve officials from
 applicant countries undergoing practical training in institutions of the Member States.

In addition, the EU's training, exchange and cooperation programmes in the area of justice and home
affairs provide an opportunity for participation by the applicant countries. The programmes are as
follows:

- GROTIUS for the legal professions
- OISIN for the law enforcement authorities
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- STOP for persons responsible for measures to combat the trafficking in human beings and the sexual
  exploitation of children
- ODYSSEUS for the areas of asylum, immigration and the crossing of external borders
- FALCONE for persons responsible for action to combat organised crime.

Furthermore, cooperation in the field of justice and home affairs is reflected in a large number of
activities at bilateral and multilateral level involving both EU Member States and third countries (e.g.
the USA).

5.  CONCLUSION

The imminent enlargement of the European Union confronts it with major tasks in the field of justice
and home affairs but also presents it precisely in this area with a particular opportunity to tackle more
effectively through enhanced cooperation the cross-border problems of organised crime, drug-
trafficking, money laundering and illegal immigration.

The field of justice and home affairs shows particularly clearly that preparing for accession is not
simply a matter of adopting legislation that is in conformity with the EU but, above all, concerns the
ability to implement these laws as well. In other words, major efforts must be made to establish
workable institutions that are bound by the principles of the rule of law.

The institutions of the EU and the applicant countries have recognised this problem and have taken
it into account by according priority to the establishment of effective institutions and the development
of human resources. The success of these efforts will determine whether the free movement of
persons can become a reality after accession without long transitional periods.

* * *

For further information, please contact:
Mrs Karin KAUFFELD, European Parliament, DG II, Brussels
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