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GLOSSARY

DEPARTURE DEMANDS

European Parliament legislative initiative reports in the fields covered by the Ten-Point Juncker Agenda

DEPARTURES

Initiatives  announced  by  the  European  Commission  in  its  annual  Work  Programme;  legislative  proposals  submitted  by  the

Commission  to  the  Parliament  and  the  Council;  the  files  are  considered  departed  when  the  Co-Legislators  have  started

legislative  work

EXPECTED ARRIVALS

Legislative proposals close to be finalised
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ON HOLD

Initiative blocked by one institution or under negotiations for more than 2 years; announced legislative initiatives or legislative
proposals by the European Commission with no follow-up for more than 9 months

ARRIVED

Legislative  proposals  finalised  and  adopted  by  the  two  Co-Legislators:  the  European  Parliament  and  the  Council  of  the
European  Union

DERAILED

Proposals withdrawn by the European Commission

DISCLAIMER

The content of this document is the sole responsibility of the authors and any opinions expressed therein do not necessarily represent

the  official  position  of  the  European  Parliament.  It  is  addressed  to  the  Members  and  staff  of  the  EP  for  their  parliamentary  work.

Reproduction and translation for non-commercial purposes are authorised, provided the source is acknowledged and the European

Parliament is given prior notice and sent a copy.
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CONTENT

The  election  of  the  President  of  the  Commission  by  the  European  Parliament  from  amongst  the  lead  candidates  of  the  European

political parties was a crucial democratic turning point in the European institutional system when it occurred for the first time in July

2014. The new procedure, which takes into account the outcome of the European elections, means that from now on the citizens' vote

is reflected – not only in the composition of the European Parliament – but also in the European executive itself. This development

was highly significant in terms of democracy.

Nevertheless, it only marked a first step in making the European Union as a whole more democratic. The citizens expect improvements

in what the EU does, and in how it is done. Democratic change in the European Union implies greater openness, as well as increased

participation of stakeholders and civil society.

Democracy requires enhanced accountability, as well as detailed scrutiny of thee EU executive and the implementation of EU law by

the  directly  elected  representatives  of  the  EU  citizens.  The  institutions  need  to  co-operate  in  order  to  enhance  accountability  at  all

levels  and  to  increase  the  accessibility  of  EU  actions.

A  main  priority  over  the  next  years  will  be  to  develop  result-reoriented  policy-making  so  as  to  create  favourable  conditions  for

economic development, as well  as to ensure a maximum added-value of EU action for citizens and to promote the well-being of all

Europeans.

Amongst the major building blocks of the coming years are:

    •  Reform of the electoral law: this aims to improve both democratic legitimacy and turnout.

    •   Improvement  of  the  law-making  process:  strong  emphasis  is  being  placed  on  ensuring  quality  legislation,  performance  and

increased added value for European citizens, including through a streamlined programming to take the EU agenda forward in the most

effective way. The Interinstitutional Agreement on Better Law-Making, signed on 13 April 2016, is a milestone in this respect.

    •   A  mandatory  transparency  register:  amongst  the  decisive  measures  in  the  pipeline  is  the  establishment  of  a  mandatory  –  as

opposed  to  voluntary  –  transparency  register,  covering  not  only  Commission  and  European  Parliament,  but  also  Council,  so  as  to

ensure  full  transparency  of  contacts  with  interest  groups.

    •  Improving the functioning of the European Citizens’ Initiative to enhance citizens’ participation in the democratic life of the Union.
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LAW OF ADMINISTRATIVE PROCEDURE OF THE EU [      DEPARTURE DEMANDS ]

CONTENT

With the aim of guaranteeing the right to good administration and ensuring an open, efficient and independent EU civil service, on 15

January  2013  the  European  Parliament  adopted  a  resolution  based  on  a  legislative  initiative  report  prepared  by  the  Legal  Affairs

Committee  (rapporteur:  Luigi  Berlinguer,  S&D,  Italy),  presenting  detailed  recommendations  to  the  Commission  on  a  Law  of

Administrative  Procedure  of  the  EU.  This  called  for  a  regulation  establishing  an  EU  administrative  law  applicable  to  all  the  Union's

institutions,  bodies  and  agencies  in  their  relations  with  the  public.  More  specifically,  the  proposed  regulation  should  codify  the

fundamental  principles  of  good  administration  and  regulate  the  procedure  to  be  followed  by  the  Union's  administration  when

handling individual cases to which a natural or legal person is a party. It should also lay down a procedure applicable as a de minimis

rule  where  there  is  no  specific  law.  Thus,  this  regulation  would  be  cconsidered  as  a  code  of  practice  under  the  new legal  basis  of

Article  298  of  the  Treaty  on  the  Functioning  of  the  European  Union  (TFEU).

The Barroso Commission refrained from submitting any proposal, since it considered that there was no need for a legislative initiative

in the field of the rights of citizens in their direct dealings with the institutions and bodies of the EU.

However,  as  a  first  response  to  the  Parliament's  request,  Commission  Vice-President  Timmermans,  during  his  hearing  before  the

Parliament  in  October  2014,  did  commit  to  examining  the  possibility  of  a  European  Law  on  Administrative  Procedure.

Nevertheless,  the  2015  and  2016  Commission  work  programmes  did  not  include  any  proposal  on  the  matter.  In  his  answer  to  a

parliamentary  question  (E-001249-16)  in  May  2016,  Commissioner  Timmermans  stated  that  the  Commission  remained  open  to  be

convinced  about  the  potential  added  value  of  establishing  an  EU  administrative  law.

In order to highlight the necessity of comprehensive and cross-cutting administrative procedure, the European Parliament adopted a

related  resolution  for  an  open,  efficient  and  independent  European  Union  administration  (rapporteur:  Haidi  Hautala,  Greens/EFA,

Finland)  in  June  2016  (2016/2610(RSP)).  Here,  the  Parliament  asked  the  Commission  to  examine  a  suggested  proposal  for  a

regulation, attached to the resolution, and to present to Parliament a legislative proposal to be included in its work programme for the

year 2017.

On the 4 October 2016, in its follow-up to the resolution, the Commission indicated that it remained unconvinced that the benefits of

codifying administrative law would outweigh the costs. Instead, the Commission proposed that concrete problems should be analysed

as they arise and met with specific actions.

1/40



References:

    •  European Parliament, Resolution of 15 January 2013 based on a legislative initiative report with recommendations to the Commission

on a Law of Administrative Procedure of the European Union, 2012/2024(INL)

    •  European Parliament, Answer given by First Vice-President Timmermans on behalf of the Commission to a Parliamentary question

on the Law of Administrative Procedure of the European Union, E-001249/2016, 11 May 2016

    •   European Parliament,  Texts  adopted -  Thursday,  9 June 2016 -  A regulation for  an open,  efficient  and independent European

Union administration,  P8_TA-PROV(2016)0279

    •   European  Parliament,  Resolution  of  9  June  2016  for  an  open,  efficient  and  independent  European  Union  administration,

2016/2610(RSP)

    •  European Parliament Legislative Observatory, Procedure file of resolution on an open, efficient and independent European Union

administration, 2016/2610(RSP)

Further reading:

    •  European Parliament, Library, Law of administrative procedure for the EU, Library Briefing, 10 January 2013

    •  European Parliament, IPOL, The general principles of EU administrative procedural law in-depth analysis. In depth analysis for the Legal

Affairs Committee, June 2015

    •  European Parliament, IPOL, EU administrative law, At a Glance, April 2015

For further information: Kristina Grosek, legislative-train@europarl.europa.eu

HYPERLINK REFERENCES

 • http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2013-0004&language=EN

 • http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2016-001249&language=EN

 • http://www.europarl.europa.eu/sides/getDoc.do?type=WQ&reference=E-2016-001249&language=EN

 • http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2016-0279#BKMD-9

 • http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-2016-0279

 • http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2016/2610(RSP)

 • http://www.europarl.europa.eu/RegData/bibliotheque/briefing/2013/120396/LDM_BRI(2013)120396_REV1_EN.pdf
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ALIGNMENT OF ACTS OF THE FORMER 3RD PILLAR TO LISBON [      DEPARTURE DEMANDS ]

CONTENT

In  the  areas  of  justice  and  home  affairs,  the  Commission  has  not  presented  any  comprehensive  package  for  the  'Lisbonisation'  of

former  third  pillar  instruments.

This situation has two important consequences:

    •  A great number of third pillar acts continue to exist (pursuant to Protocol 36), applying the intergovernmental regime which is not

in  line  with  the  Lisbon  Treaty  and  does  not  respect  the  European  Parliament's  rights  for  involvement  in  the  decision-making

process;    

    •  Some of these acts have therefore been referred to the Court of Justice of the European Union.

In  its  resolution  of  2  April  2014  on  the  mid-term  review  of  the  Stockholm  Programme  (rapporteurs:  Carlo  Casini,  EPP,  Italy;  Luigi

Berlinguer, S&D, Italy; Juan Fernando López Aguilar, S&D, Spain), the Parliament strongly criticised the delays in bringing acts from the

former  third  pillar  in  line  with  the  new hierarchy  of  norms.  More  speccifically,  the  Parliament  called  on  the  Commission  to  quickly

come forward with proposals for bringing cross-border police cooperation instruments adopted under the former third pillar (such as

the  'Prüm  Decision'  (2008/615/JHA)  and  the  'Swedish  Initiative'  (2006/960/JHA))  under  the  legal  framework  set  up  by  the  Lisbon

Treaty.

References:

    •  European Parliament, Own Initiative Resolution on the mid-term review of the Stockholm Programme, 2013/2024(INI)

For further information: Piotr Bakowski, legislative-train@europarl.europa.eu

HYPERLINK REFERENCES

 • http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA-2014-0276

 • mailto:legislative-train@europarl.europa.eu
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INTER-INSTITUTIONAL AGREEMENT ON A MANDATORY TRANSPARENCY REGISTER
FOR LOBBYISTS [      DEPARTURES ]

CONTENT

The new proposal is aimed at enhancing openness and accountability. It aims to make the existing Transparency Register – which is

voluntary  and only  applicable  to  the  European Parliament  (EP)  and the Commission – unavoidable  for  any  interest  representatives

seeking to influence policy-making in all three institutions, thus also including Council and, on a voluntary basis, other EU institutions,

bodies, offices and agencies.

This proposal for an interinstitutional agreement (IIA) is the result of three calls from the Parliament for a mandatory register. The first

call  dates back to 8 May 2008 (Resolution 2007/2115(INI)),  while the second is  from 2011 (Decision 2010/2291(ACI).  The third call

consists of the Parliament's decision of 15 April 2014 on the modification of the Interinstitutional Agreement (IIA) on the Transparency

Register.  In  this  decision,  Parliament  requested  the  Commission  to  submit,  by  the  end  of  2016,  a  legislative  proposal  for  the

establishment off a mandatory register on the basis of the flexibility clause enshrined in Article 352 of the Treaty on the Functioning of

European Union (TFEU). It should nevertheless be pointed out that Parliament's preferred option for a legislative proposal may have

necessitated  an  amendment  to  the  Treaty,  in  order  to  enable  a  mandatory  register  to  be  set  up  in  accordance  with  the  ordinary

legislative procedure. Article 352 TFEU provides that, if EU action is necessary in order to attain one of its objectives, and there is no

specific  legal  basis  in  the  Treaties,  the  appropriate  measures  may  be  adopted  using  a  special  legislative  procedure  (requiring

unanimity in Council and only EP consent). According to the EP, the objective of the EU to be pursued would be that of transparency

(Articles 1 and 15 TFEU, 10 and 11 Treaty on European Union (TEU)).

In  view  of  the  previous  Commission's  claim  that  Article  352  TFEU  was  not  a  suitable  legal  basis  for  such  a  proposal,  the  Juncker

Commission had planned,  in  its  work programme for  2015,  to  submit  a  non-legislative  proposal  in  the form of  an interinstitutional

agreement.  Due to time constraints,  the same commitment  was taken over  to  the 2016 work programme.

Preparing  the  ground  for  its  proposal,  the  Commission  has  put  in  place  internal  rules  to  ensure  full  transparency  of  contacts  of

Commissioners,  their  private  offices  and  Commission  directors-general  with  associations  or  self-employed  individuals  (Commission

Decision  of  25  November  2014  on  the  publication  of  information  on  meetings  held  between  Members  of  the  Commission  and

organisations  or  self-employed  individuals).  In  effect,  registration  of  the  relevant  entities  in  the  Transparency  Register  becomes  a

condition  for  meeting  with  these  high-level  officials.

As a second step, in May 2016, the Commission adopted new rules on expert groups, requiring entities represented in groups B and C

to register in the Transparency Register, thereby reinforcing the transparency of technical expertise provided to EU policy-making. As a

third  step,  the  Commission  ran  a  public  consultation  from  1  March  2016  until  1  June  2016  on  the  introduction  of  a  mandatory

transparency  register.  This  public  consultation  had  a  twofold  objective:  (1)  to  gather  views  on  the  functioning  of  the  current

Transparency Register and (2) to receive input for the design of the future mandatory regime of registration announced in President
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Juncker's Political Guidelines. The purpose was to assess and understand what has worked well, what could be improved and how, in

order to ensure that the revised register fulfils its full  potential  as a meaningful tool governing relations between the EU institutions

and  interest  representatives.  According  to  the  Commission,  a  total  of  1 758  replies  (975  from  individual  citizens  and  783  from

organisations)  were  received.  The  results  of  the  public  consultation  fed  into  the  preparation  of  the  Commission  proposal  on  a

mandatory  register.

Content of the proposal: The Commission adopted its proposal for an IIA on a mandatory transparency register on 28 September 2016.

The main features of the new IIA include the following:

    1.  A tighter definition of the activities covered by the rules of transparency for interest representatives, based on 'interaction' (Article

3). The scope of the IIA would cover all interaction between interest groups and members and officials of the institutions concerned,

where the aim is to influence the formulation or implementation of EU policy or legislation or the internal decision-making processes

of the institutions, unless a specific exception applies.

    2.   A  wider  application of  the Register,  to  include the Council  and other  EU bodies.  Institutions covered by the IIA  would be the

Commission, the Parliament and the Council. These shall contribute equally to the functioning of the Register and its secretariat. Article

12  of  the  IIA  goes  a  step  further:  it  encourages  other  EU institutions,  bodies,  offices  and  agencies  to  use,  on  a  voluntary  basis,  the

framework  covered  by  the  agreement  in  exchange  for  a  proportionate  'contribution'  to  the  system.

    3.  A description of the type of interactions covered by the new registration 'conditionality' is to be listed by the institution concerned

(Article  5).  For  the  Commission,  the  status  quo on meetings  with  high-level  officials  and the membership  of  certain  types  of  expert

groups applies. For Parliament, the new conditionality would apply to meetings with MEPs, the Secretary-General, directors-general,

and  secretaries-general  of  political  groups.  Events  hosted  by  interest  representatives  on  Parliament  premises  would  also  become

conditional on registration. For the Council, meetings with the ambassador of the current or forthcoming Presidency of the Council of

the EU, and with their deputies in the Committee of Permanent Representatives, would be covered, as well as the Council’s Secretary-

General and directors-general.

    4.   More powers for the secretariat in terms of investigation and sanctions concerning possible breaches of the Code of Conduct

applicable to registrants to the Transparency Register (Article 7).

    5.   New interinstitutional  management  board,  made up of  the  three  Secretaries-General  of  the  institutions,  which  shall  oversee

implementation  of  the  IIA  and act  as  an  appeal  body  for  any  reasoned requests  by  registrants  for  review on complaint  decisions.

On  5  October  2016,  following  the  presentation  by  Commission  First  Vice-President  Frans  Timmermans,  the  European  Parliament

debated  the  proposal  for  a  new  interinstitutional  agreement  in  plenary.

Conference of Presidents of the European Parliament, on its meeting on 27 October 2016, appointed Sylvie Guillaume (S&D, France),

Vice-President  responsible  for  the  Transparency  register  and  Danuta  Maria  Hübner  (EPP,  Poland),  Chair  of  the  Committee  on

Constitutional  Affairs,  as  EP's  lead  negotiators.  They  will  chair  a  Contact  group  on  the  Transparency  Register.

The Commission presented its proposal to the Council at the meeting of the Working Party on General Affairs (GAG) on 30 September
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2016. The proposal has been discussed on a number of GAG meetings. Council Legal service has provided its opinion responding to

GAG request from 14 October 2016. The opinion focuses on the Commission’s choice of legal basis for the proposal and inclusion of

organs of the Member States in the register's scope of application.

References:

    •  European Commission, Proposal for an interinstitutional agreement on a mandatory Transparency Register, COM(2016)0627

    •   European  Parliament,  Decision  on  the  modification  of  the  interinstitutional  agreement  (IIA)  on  the  Transparency  Register,

2014/2010(ACI)

    •   European  Parliament.  Decision  of  11  May  2011  on  conclusion  of  an  interinstitutional  agreement  between  the  European

Parliament  and  the  Commission  on  a  common  Transparency  Register,  2010/2291(ACI)

    •  European Parliament, Resolution of 8 May 2008 on the development of the framework for the activities of interest representatives

(lobbyists) in the European institutions, 2007/2115(INI)    

    •  European Commission, Decision of 25 November 2014 on the publication of information on meetings held between Members of the

Commission and organisations or self-employed individuals,  2014/838/EU

    •  European Commission, Public consultation on a mandatory transparency register

    •  European Parliament, Committee on Constitutional Affairs draft own initiative report on Transparency, accountability and integrity

in the EU institutions, 2015/2041(INI) 

    •   European  Parliament,  Plenary  Debate  of  5  October  in  Strasbourg  on  the  Interinstitutional  Agreement  on  the  Transparency

Register,  2016/2820(RSP)

    •   Council,  Commission  Proposal  for  an  Inter-Institutional  Agreement  on  a  Mandatory  Transparency  Register  -  Legal  analysis,

5151/17,  11  January  2017

Further reading:

    •  European Parliament, EPRS, Public consultation on the Transparency Register: towards a mandatory Transparency Register for lobbyists, At

a glance, April 2016

    •  European Parliament, EPRS, EU Transparency Register, Briefing, May 2016

    •  European Parliament, EPRS, Transparency of lobbying at EU level, Briefing, December, 2015

    •  European Parliament, IPOL, Interest representatives' obligation to register in the Transparency Register EU competences and commitments

to fundamental rights: in-depth analysis, 2014

 

For further information: Gianluca Sgueo, legislative-train@europarl.europa.eu
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NEW ALIGNMENT OF REGULATORY PROCEDURE WITH SCRUTINY (RPS) MEASURES [      DEPARTURES ]

CONTENT

The  Lisbon  Treaty  introduced  a  new  hierarchy  of  acts,  including  an  explicit  distinction  between  delegated  and  implementing  acts

(Articles 290 and 291 of the Treaty on the Function of the European Union (TFEU) respectively). Following the entry into force of the

Treaty, rather than an automatic alignment, it was agreed to proceed via a progressive adaptation of legal acts containing a reference

to the regulatory procedure with scrutiny (RPS) to Articles 290 and 291 TFEU. More than seven years later, the alignment process of

measures dealt with under the RPS is still  not complete.

Following the Parliament's repeated request, the Commission submitted three 'omnibus' proposals in 2013 aimed at aligning to the

provisions of the Lisbon Treaty a number of legal acts providing for the use of the RPS. Negotiations between Parliament and Council

started  in  December  2013.  Whilst  the  Parliament  was  of  the  view  that  the  three  proposals  should  be  dealt  with  as  a  package,  the

Council was caautious in moving forward and wished to scrutinise each act individually. As a general rule, the Parliament considered

that  most  legal  acts  referring  to  the  RPS should  be included in  the  regime of  Article  290,  because RPS measures  relate  to  acts  of  a

general  scope,  modifying  non-essential  elements  of  a  legal  act.
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Given  the  lack  of  progress  on  the  package,  the  Commission  announced  in  its  2015  work  programme  the  withdrawal  of  the  three

'omnibus  proposals'  and  its  intention  to  deal  with  the  issue  of  delimitation  between  delegated  and  implementing  acts  in  the

framework of  the Interinstitutional  Agreement  (IIA)  on Better  Regulation.  A  proposal  for  such an agreement  was put  forward on 19

May 2015,  as  part  of  the Commission's  'better  regulation package'.

After  negotiations  under  the Luxembourg Presidency,  the new IIA  on Better  Law-Making adopted on 13 April  2016 contains  several

important  provisions  regarding delegated and implementing acts,  including the issue of  alignment  of  pre-Lisbon files.

In  the  new  agreement,  the  institutions  'acknowledge  the  need  for  the  alignment  of  all  existing  legislation  to  the  legal  framework

introduced by the Lisbon Treaty,  and in particular the need to give high priority to the prompt alignment of all  basic acts which still

refer  to  the  regulatory  procedure  with  scrutiny.'   In  December  2016,  Commission  presented  a  Proposal  for  a  Regulation  of  the

European  Parliament  and  of  the  Council  adapting  a  number  of  legal  acts  providing  for  the  use  of  the  regulatory  procedure  with

scrutiny to Articles 290 and 291 of the Treaty on the Functioning of the European Union. In the Parliament, József Szájer (EPP, Hungary)

was appointed rapporteur.

 

References:  

    •  Interinstitutional Agreement on Better Law-Making, 2016/512

    •  European Commission, Commission, Work Programme 2015, COM (2014) 910

    •  EP Legislative Observatory, Procedure file of the Interinstitutional Agreement on Better Law-Making, 2016/2005(ACI)

    •  European Commission, Proposal for a Regulation of the European Parliament and of the Council adapting a number of legal acts

providing for the use of the regulatory procedure with scrutiny to Articles 290 and 291 of the Treaty on the Functioning of the European

Union, COM(2016) 798.

    •  EP Legislative Observatory, Procedure file on Adapting a number of legal acts to Articles 290 and 291 TFEU (Commission delegated

and implementing acts), 2016/0400 (COD)

 

Further reading:

    •  European Parliament, EPRS, Interinstitutional Agreement on Better Law-Making, At a Glance, March 2016

    •  European Parliament, EPRS, Interinstitutional Agreement on Better Law-Making, Information note, March 2016

For further information: Laura Tilindyte, legislative-train@europarl.europa.eu
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CRITERIA FOR THE USE OF DELEGATED AND IMPLEMENTING ACTS [      DEPARTURES ]

CONTENT

Under EU Treaties, the co-legislators may empower the Commission to adopt non-legislative acts in the form of delegated acts (Article

290 of the Treaty on the Functioning of the European Union (TFEU)) and implementing acts (Article 291 TFEU). Both types of act serve

different purposes and the rights and prerogatives of the institutions differ under each procedure. The extent of Parliament's scrutiny

rights depends crucially on the category of acts in question: whereas, in the case of delegated acts, the European Parliament (EP) has

important rights to veto a delegated act and/or to revoke the delegation, in the case of implementing acts, the EP's rights are much less

far-reaching.  The  choice  of  the  type  of  act  is  subject  to  judicial  review  by  the  Court  of  Justice  and  may  have  important  legal

consequences (e.g. annulment of an act) if the criteria of Articles 290 and 291 TFEU are not fulfilled. According to the Court's case law,

while  the EU legislature  has  discretion as  to  whether  tto  confer  a  delegated or  implementing  power  upon the Commission,  it  must

exercise  such discretion within  the conditions  laid  down in  Articles  290 TFEU and 291 TFEU.

In practice, however, the delimitation has remained a contentious issue. In particular, the Council has proved reluctant to accept the

use of delegated acts for measures which, according to the Parliament's Legal Service, meet the Treaty requirements for such acts. The
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Council has linked the definition of common criteria to a stronger role for national experts during the preparatory phase of delegated

acts.

In  view  of  the  difficulties  encountered  during  interinstitutional  trilogue  negotiations  on  legislative  files  conferring  power  to  adopt

delegated  and  implementing  acts,  the  Parliament  considers  it  crucial  to  define  common  criteria  on  the  use  of  delegated  and

implementing  acts  to  facilitate  the  work  of  the  co-legislators.

In an own-initiative resolution on follow-up on the delegation of legislative powers and control by Member States of the Commission's

exercise  of  implementing  powers  adopted  on  25  February  2014,  the  Parliament  proposed  a  number  of  (non-exhaustive  and  non-

binding)  criteria  for  the  application  of  Articles  290  and  291  TFEU,  among  which:

    •  The binding or non-binding character of a measure must be decided on the basis of its nature and content; only the power to

adopt legally binding measures may be delegated under Article 290 TFEU.

    •  The Commission may only amend legislative acts by means of delegated acts. This includes amendment of annexes, as annexes

are an integral part of the legislative act. Annexes are not to be added to or deleted with the aim of triggering or avoiding the use of

delegated acts.

    •  Measures leading to a choice of priorities, objectives or expected results should be adopted by means of delegated acts (provided

it is not included in the legislative act itself).

    •  Measures designed to lay down (further) conditions, criteria or requirements to be met by those concerned by a legal act should

be adopted only by means of a delegated act. By contrast, the implementation of the rules or criteria already established in the basic

act  (or  in  a  future  delegated  act),  without  modifying  the  substance  of  the  rights  or  obligations  stemming  from  them  and  without

making  further  policy  choices,  can  take  place  through  implementing  acts.

    •  A measure that determines the type of information to be provided under the basic act (i.e. the exact content of the information)

generally  supplements  the  obligation  to  provide  information  and  should  be  carried  out  by  means  of  a  delegated  act;  a  measure

determining  arrangements  for  the  provision  of  information  (i.e.  the  format)  does  not  generally  add  to  the  obligation  to  provide

information  and  should  therefore  be  adopted  by  means  of  an  implementing  act.

    •  Measures establishing a procedure (i.e. a way of performing or giving effect to something) can be laid down either in a delegated

or  in  an implementing act,  depending on their  content,  context  and the nature of  the provisions set  out  in  the basic  act.  Measures

establishing elements  of  procedures involving further  non-essential  policy  choices  in  order  to  supplement  the legislative  framework

laid down in the basic act should in general be laid down in delegated Measures establishing details of procedures in order to ensure

uniform conditions for the implementation of an obligation laid down in the basic act should in general be implementing measures.

In the same resolution, the European Parliament also called for the launch of negotiations on a revised interinstitutional agreement on

better law-making, which would include the proposed criteria.

On  19  May  2015,  the  Commission  put  forward  a  proposal  for  a  new  interinstitutional  agreement  on  better  regulation.  While  the

Commission's  original  proposal  did  contain  a  (non-exhaustive)  list  of  criteria  regarding  delegated  and  implementing  acts,  no  such
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criteria were incorporated in the final agreement. Instead, the new IIA on Better Law-Making of 13 April 2016 provides for negotiations

to be launched without undue delay after the entry into force of the IIA in order to define criteria and provide orientation on when to use

delegated  acts  and  implementing  acts  respectively.  Such  negotiations  -  on  Parliament's  side  to  be  conducted  by  József  Szájer  (EPP,

Hungary)  and  Richard  Corbett  (S&D,  United  Kingdom)  -  are  still  to  commence.  The  criteria  listed  in  Parliament's  resolution  of  25

February  2014  remain  the  basis  for  Parliament's  position  regarding  such  delineation.

 

References:

    •   European  Parliament,  Resolution  of  25  February  2014  on  follow-up  on  the  delegation  of  legislative  powers  and  control  by

Member  States  of  the  Commission's  exercise  of  implementing  powers,  2012/2323(INI)

    •  Interinstitutional Agreement on Better Law-Making, 2016/512

    •  EP Legislative Observatory, Procedure file of the Interinstitutional Agreement on Better Law-Making, 2016/2005(ACI)

For further information: Laura Tilindyte, legislative-train@europarl.europa.eu
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HYPERLINK REFERENCES
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 • http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32016Q0512(01)

 • http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2016/2005(ACI)&l=en

REVISION OF THE 'COMITOLOGY' REGULATION 182/2011 [      DEPARTURES ]

CONTENT

Under EU Treaties, the co-legislators may empower the Commission to adopt non-legislative acts in the form of delegated acts (Article
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290 of the Treaty on the Functioning of the European Union (TFEU)) and implementing acts (Article 291 TFEU). According to Article 291

TFEU, the latter may be used where uniform conditions for implementing a legally binding Union act are needed.

When  the  Commission  adopts  implementing  acts,  it  is  being  assisted  and  controlled  by  committees  consisting  of  Member  States'

representatives, known as 'comitology' committees. The main rules and principles regarding such committees are down in Regulation

No 182/2011 of  16 February 2011. It  provides for the different 'comitology'  procedures (advisory or examination) to be used when

adopting implementing acts and lay down rules for their functioning. For example, it foresees that where in an examination procedure

the  committee  does  not  deliver  an  opinion  (by  qualified  majority)  on  a  draft  implemennting  act,  the  Commission,  with  some

exceptions, may adopt such act. The same rule applies when no opinion is delivered by so-called appeal committee. The regulation

also provides for the right of scrutiny of the European Parliament and the Council (Article 11).

In the State of the Union Speech of September 2016, President Juncker announced that 'It is not right that when EU countries cannot

decide  among  themselves  whether  or  not  to  ban  the  use  of  glyphosate  in  herbicides,  the  Commission  is  forced  by  Parliament  and

Council  to  take  a  decision.  So  we  will  change  those  rules  —  because  that  is  not  democracy.'  In  its  work  programme  2017,  the

Commission  therefore  announced  the  modernisation  of  comitology  procedures  among  new  initiatives  for  2017.

On  14  February  2017,  European  Commission  adopted  a  proposal  to  amend  Regulation  (EU)  182/2011,  aimed  at  increasing

transparency  and  accountability  of  the  decision-making  process  leading  to  the  adoption  of  implementing  acts.

With regard to the context of the proposal, the Commission suggested that the comitology system works rather well for the majority of

decisions, yet in several  high-profile and sensitive cases of so-called 'no-opinion' scenarios,  the Commission was obliged by current

rules to take the final decision. According to the Commission, 'in 2015 and 2016, the Commission was legally obliged to adopt 17 acts

which  concerned  the  authorisation  of  sensitive  products  and  substances  such  as  glyphosate  or  genetically  modified  organisms

(GMOs),  despite  Member  States  being  unable  to  take  position  either  in  favour  or  against  the  decisions.'

Therefore,  the  Commission  is  proposing  several  changes  to  the  comitology  regulation:  changing  the  voting  rules  of  the  appeal

committee to reduce abstentions,  possibility  of  involvement at  ministerial  level  in no-opinion scenario in appeal committee, making

public  the votes of  national representatives,  and the possibility  to refer the matter of  the Council.   

In the Parliament's Committee on Legal Affairs, József Szájer (EPP, Hungary) was appointed rapporteur.

 

References:

    •  Regulation No 182/2011 of 16 February 2011  laying down the rules and general principles concerning mechanisms for control by

Member States of the Commission’s exercise of implementing powers  
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    •  European Commission, State of the Union 2016, Speech, 14 September 2016.

    •  European Commission, Commission Work Programme 2017, COM(2016) 710 final.

    •  European Commission, Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU) No

182/2011  laying  down the  rules  and general  principles  concerning  mechanisms  for  control  by  Member  States  of  the  Commission’s

exercise  of  implementing  powers,  COM(2017)85  final.

    •   EP  Legislative  Observatory,  Procedure  file  on  mechanisms  for  control  by  Member  States  of  the  Commission’s  exercise  of

implementing  powers:  implementing  acts  at  appeal  committee  level,  2017/0035(COD)

For further information: Laura Tilindyte, legislative-train@europarl.europa.eu
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REFORM OF THE ELECTORAL LAW OF THE EU [      ON HOLD ]

CONTENT

Elections  are  the  main  instrument  of  democratic  participation.  Yet,  due  to  the  outdated  system  governing  the  European  elections,

Union citizens are unable to take part fully in European political debates. Apart from the need to strengthen the European dimension

of the European elections, the current degree of heterogeneity in national electoral rules conflicts with the notion of European Union

citizenship and the principle of equality. EU citizens must be able to exercise their voting rights under comparable conditions
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respecting democratic principles, irrespective of their national citizenship.

Although the possibility  of  developing  a  uniform electoral  process  has  been enshrined in  the Treaties  since  1957,  a  comprehensive

agreement  on  a  truly  uniform  electoral  procedure  has  not  yet  been  achieved,  though  some  convergence  has  taken  place.  Despite

reforms, European elections are still governed for the most part by national laws, and electoral campaigning remains to a large exteent

national.

On 5 February 2015, the European Parliament's Conference of Presidents authorised the drawing up of a legislative initiative report on

the reform of the electoral law of the European Union, based on Article 223 of the Treaty on the Functioning of the European Union

(TFEU). This treaty article gives the European Parliament the right to initiate a reform of electoral law according to a special legislative

procedure  (proposal  of  the  Parliament,  unanimity  in  Council,  after  obtaining  the  consent  of  the  Parliament).  The  reform  is  then

submitted  for  ratification  by  all  the  Member  States.

On  11  November  2015,  the  European  Parliament  adopted  a  resolution  based  on  the  legislative  initiative  report  prepared  by  the

Constitutional Affairs committee (rapporteurs: Danuta Maria Hübner, EPP, Poland and Jo Leinen, S&D, Germany) on the amendment

of the Act of 20 September 1976 concerning the election of the Members of the European Parliament by direct universal suffrage. The

vote  had  been  postponed  from  October  to  November  2015  to  allow  political  groups  to  find  an  agreement  on  the  issue  of  the

mandatory  threshold  for  the  allocation  of  seats.

The  legislative  initiative  proposes  amendments  to  the  EU  electoral  law  with  a  view  to  increasing  the  democratic  dimension  of  the

European elections and the legitimacy of the Union decision-making process.  The aim is to improve the citizens'  participation in the

election  process  and  to  bring  the  Members  of  the  European  Parliament  closer  to  their  voters,  in  particular  the  youngest  ones.

Moreover, the current major differences between national rules are considered to undermine the notion of European citizenship and

the principle of equality.

The European Parliament proposed the following changes to the 1976 Electoral Act:

    1.  Visibility of European political parties: Ballot papers used in the European elections should give equal visibility to the names and

logos of national parties and the European political parties to which they are affiliated.

    2.  Introduction of a deadline of 12 weeks before the elections for the nomination of candidates/establishment of lists at national

level.

    3.  Introduction of a mandatory threshold for bigger EU-countries, ranging between 3 % and 5 % for the allocation of seats in single

constituency Member States and constituencies comprising more than 26 seats.  The 2002 Council  Decision,  amending the 1976 Act,

authorises Member States to establish thresholds of up to 5 %. Fourteen Member States have set such thresholds by law. Yet, in two

decisions  (2011  and  2014),  the  German  Constitutional  Court  declared  the  country’s  existing  thresholds  for  EU  elections  (5 %,  then

3 %)  to  be  unconstitutional.

    4.  Introduction of a right to vote in European elections for all EU citizens living outside the EU. To avoid double-voting (by people
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with more than one citizenship or by EU citizens living abroad), Parliament wants EU countries to exchange data on voters.

    5.  Introduction of electronic and internet voting possibilities, as well as postal voting.

    6.   Introduction  of  a  common  deadline  of  12  weeks  for  the  nomination  of  lead  candidates  by  the  European  political  parties:

European  elections  should  be  fought  with  formally  endorsed,  EU-wide  lead  candidates  ('Spitzenkandidaten')  for  the  Commission

presidency.

    7.  Creation of a cross-border joint European constituency, in which lists are headed by each political family's nominee for the post

of president of the Commission.

The proposal also provides for the European Parliament to be given the right to establish the electoral period for elections to the EP,

after consulting the Council.

A lighter reform procedure, based on Article 14 of the European Electoral Act (EEA), has been considered. However, given the limited

scope of the EEA in its current form, it appeared to the Constitutional Affairs committee that no substantial reform could be undertaken

by implementing measures.

On the side of the Council, the General Affairs Working Party discussed the European Parliament's legislative initiative on a number of

occasions. According to informal sources, almost all delegations raised concerns and criticism about the different proposals included in

the  Parliament’s  legislative  initiative,  notably  on  the  attempt  to  formalise  the  'lead  candidate'  ('Spitzenkandidat')  practice.  In  an

opinion of March 2016, the Council Legal Service (CLS) pointed to a possible impact of the proposal on the institutional balance, since

the  institutionalisation  of  the  lead  candidate  practice  'might  end  up  encroaching  on  the  institutional  prerogatives  of  the  European

Council as defined in the Treaties' (CLS opinion, point 27). It appears that the CLS would like to keep the European Council’s discretion

to possibly also propose a candidate who is not the 'direct expression of a political force'.

More generally, the CLS considered that Council is not bound by the substance of the EP proposal, when the latter acts on the basis of

article 223 TFEU. Thus, the view of the CLS is that Council 'enjoys the widest possible discretion when exercising this competence', and

'is not bound by the scope or object of the European Parliament's proposal' (CLS opinion, point 7).

The  Council  continued  to  discuss  reform  of  electoral  law  during  the  Slovak  and  since  the  begining  of  Maltese  Presidency  in  the

meetings of the General Affairs Working Party; on 30 November 2016, and 16 January 2017 it was on the agenda of the Committee of

Permanent Representatives (Coreper).

Certain  national  parliaments  have  also  expressed  criticism  of  the  EP  proposals.  Between  19 January  and  18  February  2016,  six

chambers  of  four  Members  States  submitted  formal  reasoned  opinions  amounting  to  eight  votes.  Five  further  chambers  of  four

Member  States  submitted  political  contributions,  which  expressed  criticism  of  alleged  non-compliance  with  the  principle  of

subsidiarity, or of overstretching the legal basis on which the act is to be adopted. However, the threshold of 19 votes, representing

one third of the votes allocated to national parliaments – as provided under Article 7(2) of Protocol no 2 TFEU, was not met.

LEGISLATIVE TRAIN 03.2017 10 UNION OF DEMOCRATIC CHANGE 15/40



In  a  letter  of  8  April  2016  to  the  national  parliaments,  the  President  of  the  European  Parliament  replied  that  the  EP  still  preferred

common principles for the election procedure rather than proposing a uniform procedure, and that the procedures require  approval

by Member States in accordance with their respective constitutional requirements.

References:

    •  European Parliament, Resolution of 11 November 2015 based on the legislative initiative report on the reform of the electoral law

of the European Union, 2015/2035(INL)

    •  EP Legislative Observatory, Procedure file on Reform of the electoral law of the European Union,

    •  Reasoned opinions of national parliaments, 2015/0907(APP)

Further reading:

    •  European Parliament, EPRS, The Reform of the Electoral Law of the European Union, European Added Value Assessment, September

2015

    •  European Parliament, EPRS, Reform of European electoral law, At a Glance, 22 October 2015

    •  European Parliament, Library, Europeanisation' of the 2014 EP elections, Library Briefing, 2013

    •  European Parliament, EPRS, 2014 European elections national rules, Infographic, 2014

    •  European Parliament, IPOL, The European elections: EU legislation, national provisions and civic participation: study, 2014
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JD - REVIEW OF THE EUROPEAN CITIZENS' INITIATIVE REGULATION [      ON HOLD ]

CONTENT

The  European  Citizens'  Initiative  (ECI)  was  introduced  by  the  Lisbon  Treaty  (Article  11  Treaty  on  European  Union  (TEU))  as  an

innovative  instrument  for  transnational  participatory  democracy.  It  aims  to  involve  citizens  in  political  agenda-setting  at  EU level,  by

providing  them  with  an  indirect  right  of  legislative  initiative,  enabling  at  least  one  million  EU  citizens,  coming  from  at  least  seven

Member States, to invite the Commission to propose legislation on matters where it has competence to do so. The underlying idea of

this instrument is to enhance civil social mobilisation and to strengthen European citizenship,.

The rules and procedures governing the citizens' initiative are set out in an EU regulation adopted by the European Parliament (EP)

and the Council  in February 2011, which entered into force on 1 April  2012 (ECI Regulation).

Three  years  later,  in  accordance  with  the  ECI  Regulation  No  211/2011,  the  Commission  issued  a  first  report  on  15  March  2015

(COM(20115)145 final), on the application of the ECI Regulation,  assessing the implementation and functioning of the instrument. So

far, only three initiatives – of 61 proposed (56 excluding re-submitted initiatives) – have passed the one million signature threshold.

The low percentage of successful initiatives, and in particular the fact that none of the initiatives has yet reached its core objective of

leading to a legislative proposal, raises the question of how well the instrument is functioning, and whether the objectives set out in

the ECI Regulation have been achieved.

Observers  have  identified  a  number  of  shortcomings  in  its  implementation,  which  negatively  impact  on  the  effectiveness  and

acceptance,  and  hence  on  the  success,  of  this  relatively  new  instrument  of  transnational  participatory  democracy.

Moreover, six organisers, corresponding to 30 % of rejected ECIs, have challenged the Commission's refusal to register the initiative

before the Court  of  Justice of  the EU (CJEU) and the European Ombudsman.  Against  this  background,  stakeholders  are calling for  a

simplification of  requirements  and a substantial  revision of  the current  ECI  framework to make the tool  work better.
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In  this  context,  on 28  October  2015,  the  European Parliament  adopted a  resolution based on an own-initiative  report  (Rapporteur:

György Schöpflin, EPP, Hungary) on the implementation of the European Citizens' Initiative Regulation, suggesting a series of proposals

to improve ECI, and calling for a review of the 2012 Regulation.

The thrust of this report is to seek to improve the functioning of the ECI, to make it more user-friendly, and to eliminate some of the

obstacles that have proved a source of difficulty for ECI organisers. It is recognised that some of these problems could not have been

foreseen, but the experience of the last three years offers possibilities for innovation.

Inter alia, the EP resolution:

    •  calls on the Commission to provide appropriate and comprehensive (legal) guidance to organisers early in the process;

    •  calls for raising public and media awareness about the ECI;

    •  invites the Commission to explain in detail the reasons for rejecting an ECI on grounds of an ECI falling ‘manifestly outside the

Commission's powers’;

    •  invites the Commission to consider the possibility of registering only part of an initiative in the event that the entire ECI does not

fall within the Commission’s powers;

    •  invites the Commission to reconsider the automatic link between the registration of an ECI and the beginning of the 12-month

period within which expressions of support can be collected - this would allow the organisers of an ECI to decide themselves when

they wish to start to collect expressions of support;

    •   calls  for  the  introduction  of  a  uniform  procedure  for  making  statements  of  support  by  standardising  the  nature  of  the  data

collected  in  the  Member  States;

    •  encourages the Commission to negotiate further with Member States with a view to reducing the number of data requirements,

removing accordingly the requirement for personal identification numbers, and making them more user-friendly;

    •   calls  on the Commission to amend Article  3 of  the ECI  Regulation,  and to recommend to Member States to lower the age for

supporting and participating in an ECI  from 18 to 16;

    •  invites the Commission to explore the possibility of providing financial support for ECIs from existing EU budgets via European

programmes (e.g. 'Europe for Citizens' and 'Rights, Equality and Citizenship');

    •  urges the Commission to start preparing a legal act on successful ECIs within 12 months after issuing a positive opinion;

    •   finally,  expresses  Parliament’s  confidence  that  the  ECI  instrument,  if  revised,  has  the  potential  to  engage  the  public  and  to

promote  dialogue  among  citizens  and  between  citizens  and  the  EU  institutions.

Also the Committee of the Regions and Economic and Social Committee have have in 2015 and 2016 respectively called for a revision

of the ECI regulation in order to make use of the full potential of this instrument of participatory democracy.

Despite the requests and suggestions of those who have sought to utilise the ECI, the 2016 and 2017 Commission work programmes

did not include any reference to the review of the ECI Regulation. The Commission announced in January 2016 that it considered it too

early to launch a legislative revision, but that it was nonetheless continuously assessing the need for such a revision at a later stage.
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According to the ECI Regulation (Article 22), the next review of its implementation is due in April 2018. However, while not planning a

revision  of  the  ECI  Regulation  itself,  the  Commission  did  announce  in  its  2017  work  programme that  it  will  give  a  follow-up  to  the

successful  'Right2Water'  initiative  by  proposing  a  revision  of  the  Drinking  Water  Directive. 

References:

    •  Regulation (EU) No 211/2011 on the Citizens' Initiative

    •  European Commission, Report on the application of Regulation (EU) No 211/2011 on the citizens' initiative, COM(2015)145 final

    •  European Parliament, Own Initiative Resolution on the implementation of the European Citizens' Initiative Regulation, 2014/2257(INI)

    •   European  Parliament  Legislative  Observatory,  Procedure  file  of  Own  Initiative  Resolution  on  European  citizens'  initiative,

2014/2257(INI)

    •   Resolution of  the  Committee  of  the  Regions  — Improving  the  functioning  of  the  European Union:  Lisbon Treaty  and beyond

(2015/C 313/03)

    •  Opinion of the European Economic and Social Committee on The European Citizens’ Initiative (review) (2016/C 389/05)

Further reading:

    •  European Parliament, IPOL, Towards a revision of the European citizens' initiative? Study for the Petitions Committee, July 2015

    •   European  Parliament,  EPRS,  The  European  Citizens'  Initiative:  the  experience  of  the  first  three  years  -  European  Implementation

Assessment,  April  2015
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REVISION OF THE ACCESS TO DOCUMENTS REGULATION [      ON HOLD ]

CONTENT

Currently, Regulation (EC) No 1049/2001 governs the regime applicable to public access to documents. As to its institutional scope, it is

only directly applicable to the European Parliament (EP), the Council and the Commission.

In April  2008, the Commission submitted a proposal for a recast of  the 2001 Regulation with a view to enhancing transparency and

accountability  by  promoting  good  administrative  practice.  This  proposal  still  remains  the  basis  for  negotiations  between  the  co-

legislators.

With the entry into force of the Lisbon Treaty, Article 15(3) of the Treaty on the Functioning of the European Union (TFEU) became the

legal base for public access to documents.  This new provision extends to all  the Union institutions, bodies,  offices and agencies the

public right to access documents. Even if, in practice, most EU institutions and bodies apply the 2001 Regulation, or similar rules, on a

voluntary basis, there is a Treaty obligation to extend the institutional scoppe of the 2001 Regulation to all institutions. Consequently,

in March 2011, the Commission submitted a proposal aimed at extending the institutional scope of the 2001 Regulation in order to

adapt it  to the Lisbon Treaty requirements.

On 15 December 2011, when the Parliament adopted its first reading position on the 2008 proposal, which aimed to recast the 2001

Regulation, it adopted a comprehensive approach, 'merging' into one legislative position the amendments relating to the 2008 recast

and to the 2011 proposal adapting the Regulation to the Lisbon Treaty.

Aiming  to  ensure  the  fullest  possible  effect  to  the  right  of  public  access  to  documents,  now  enshrined  in  the  TFEU,  the  European

Parliament expressed strong criticism at the Commission’s proposal, in particular with regard to its scope, as the draft legislation gives

a  narrow  definition  of  what  constitutes  a  'document'.  Thus,  the  EP  called  for  much  broader  definition  than  the  one  proposed  by

Commission.
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Moreover,  the  European  Parliament  proposed  a  broader  application  of  the  regulation,  which  should  apply  to  all  EU  institutions,

bodies, offices and agencies, and not only to the three main institutions. According to the European Parliament’s position, the public

should have the right  to access all  documents concerning the various Union activities held by all  EU institutions,  bodies,  offices and

agencies.

In addition, the European Parliament defined possible exceptions to the right of access in a more limited way than the Commission,

and proposed rules for classified documents.

The Council has not adopted any position at this stage. An attempt was made to reach an agreement between the co-legislators, with

trilogues  launched  under  the  Danish  Presidency  (first  half  of  2012).  The  Commission  did  not  agree  with  the  proposed  possible

compromises,  which  is  the  main  reason  for  the  standstill  which  has  lasted  for  several  years.

Although some Member States, especially Scandinavian countries, would be willing to move forward, discussions have shown strongly

diverging views. Part of the Council is not keen on moving on the matter, fearing an impact on access to documents originating from

Member States in the framework of procedures linked with EU institutional work.

Thus, a number of Member States, supported in this attempt by the Commission, would like to go below the current standards, for

instance by requesting an ex-ante exemption of certain areas from transparency requirements, notably the competition and state aid

areas,  and  by  promoting  a  more  narrow definition  of  the  scope  of  the  regulation.  Finally,  as  regards  the  extension  to  EU agencies,

Europol and Eurojust are requesting exemptions - Eurojust wanting to be excluded from the scope altogether (the Lisbon Treaty only

provides for exceptions for the European Investment Bank (EIB), the European Central Bank (ECB) and the European Court of Justice

(ECJ)).

The Lisbon Treaty has been in force for over seven years, but there is still no prospect of the adoption of a new regulation adapting the

regime  for  public  access  to  documents  to  the  Treaty  requirements.  In  its  resolution  of  2  April  2014  on  the  mid-term  review  of  the

Stockholm Programme, the Parliament reiterated its call for a revision of the 2001 Regulation and stressed the need to adopt a new

instrument providing significantly more transparency and ensuring an effective implementation of Article 15 TFEU.

In  its  resolution  of  28  April  2016  on  public  access  to  documents  for  the  years  2014-2015  (Rule  116(7)  of  Parliament's  rules  of

procedure),  Parliament  expressed  regret  that  revision  of  the  2001  Regulation  was  still  being  stalled  by  the  Council.
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RESTRICTION OF THE USE OF GMOS FOR FOOD AND FEED [      ON HOLD ]

CONTENT

In  his  Political  Guidelines,  Commission  President  Jean-Paul  Juncker  announced  the  review  of  the  legislation  applicable  to  the

authorisation of  genetically  modified organisms (GMOs),  including aspects linked to the prohibition/restriction of  their  use for food

and  feed  purposes.  On  22  April  2015,  the  Commission  presented  a  package  which  includes  a  proposal  for  a  regulation  allowing

Member States to restrict or prohibit the use of GMOs for food or feed purposes in their territory. The proposal was presented as the

way  to  democratise  the  GMO authorisation  procedure  in  the  EU,  giving  Member  States  freedom of  choice,  as  long  as  they  provide

compelling reasons, which are compatible with the internal market and multilateral trade rules, to justify their national restriction or

prohibition measures.

The current EU legal framework on GMOs provides that no GMO or genetically modified food and feed can be placed on the market

before it has been granted an authorisation. To this end, a sscientific assessment is performed by the European Food Safety Authority

(EFSA), in cooperation with the scientific bodies of the Member States. If the assessment shows that the product does not pose a risk

to  health  or  to  the  environment,  the  Commission  submits  to  the  Member  States  a  draft  implementing  decision  of  authorisation  in

accordance  with  the  procedure  set  out  in  the  2011  regulation  on  implementing  acts  (comitology  procedure  with  vote  by  qualified

majority  in  the  respective  committee).

Over  the  last  years,  votes  in  standing  and  appeal  committees  on  genetically  modified  food  and  feed  have  systematically  been  'no

opinion' outcomes (no qualified majority either in favour or against). As a consequence, the final decision on authorisation is always

left  to the Commission,  which is  required by the GMO legal  framework to adopt a decision,  and in practice,  has little  choice but  to

grant  the authorisation.

The Commission's  proposal,  amending the 2003 regulation on genetically  modified food and feed,  intends to adapt  the GMO legal

framework 'to allow for a better expression of national views on the use of GMOs'. The authorisation process will not be changed, but

the Member States will be given decisional power regarding the use of GMOs in feed and food (e.g. decision to restrict or prohibit),
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after they have been authorised at EU-level (opt-out measures). Member States would need to justify the measures taken based on

grounds of overriding reasons of public interest (Article 36 Treaty on the Function of the European Union (TFEU)), as developed by the

case law of the Court of Justice of the EU. The proposal was to be considered under the ordinary legislative procedure.

The  Commission  suggested  that  this  proposal  should  be  modelled  on  another  EU  law  -  on  GMOs  intended  for  cultivation  -  which

entered  into  force  in  early  April  2015.  That  Directive  (2015/412/EU)  allows  Member  States  to  ban  the  cultivation  of  EU-approved

GMOs on  their  territory,  even  if  they  are  allowed at  EU  level,  and  thus,  gives  Member  States  the  freedom of  choice  to  respect  the

citizens'  and  farmers'  preferences  (see  ARRIVALS).

The  European  Economic  and  Social  Committee  (EESC),  in  its  opinion  adopted  in  September  2015,  had  reservations  about  the  real

possibility of implementing the rules in the single market and about certain legal aspects; not to mention the political problems and

problems of public perception that run alongside these legal questions. The EESC therefore advised the Commission to withdraw the

proposal, as currently worded, and to draw up an improved proposal.

Parliament's  Committee  on  the  Environment,  Public  Health  and  Food  Safety  (ENVI)  adopted  its  draft  report  on  13  October  2015,

requesting  the  Plenary  to  reject  the  Commission  proposal  and  calling  on  the  Commission  to  withdraw  it.

The  European  Parliament  (EP)  rejected  the  Commission  proposal  at  first  reading  on  28  October  2015  (by  619  votes  to  58,  with  13

abstentions;  a  legislative resolution was adopted by 577 votes to 75,  with 38 abstentions),  thus following the line advocated by the

ENVI  committee,  which massively  opposed the proposal.

In the view of the European Parliament, the main reasons for the rejection of the proposal are the following:

    1.  It could lead to the reintroduction of border controls between pro and anti-GMO countries: whereas cultivation necessarily takes

place on a Member State’s territory, GMO trade crosses borders, which means that a national 'sales and use' ban could be difficult or

impossible  to  enforce  without  reintroducing  border  checks  on  imports.  Thus,  it  could  fragment  the  internal  market  and  harm  the

competitiveness  of  the  EU  agricultural  sector.

    2.   It  would  prove  unworkable:  the  ENVI  committee  had  expressed  its  concern  about  the  lack  of  any  impact  assessment  and

evaluation of the potential consequences, or of other available options. Furthermore, the proposal contains no definition of the term

'use'. According to the rapporteur (Giovanni La Via, S&D, Italy), it fails to ensure the necessary legal certainty and adequate tools for

Member States wishing to ban the use of GM food and feed.

    3.  It would be incompatible with World Trade Organization (WTO) rules.

The Parliament called on the Commission to table a new proposal. It considers that Member States should shoulder the responsibility

and take a decision together at European level, rather than introducing national bans.

During the EP plenary session in October 2015, the European Commissioner for Health and Food Safety, Vytenis Andriukaitis, said that
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the European Commission would not withdraw the legislative proposal, which was to be discussed by EU ministers. In its 2016 work

programme, the Commission listed the proposal among the priority pending proposals for that year.

The  Council  has  discussed the  proposal,  but  has  yet  to  take  a  position  on it.  An  exchange of  views  was  held  in  the  Agriculture  and

Fisheries  Council  on 13 July  2015.  Most  of  the ministers  questioned the proposed opt-out  option and considered that  it  would not

offer  them a practicable  and legally  sound solution.  For  example,  they  pointed out  that  the word 'use'  of  a  GM as indicated in  the

proposal  is  not  sufficiently  defined  and  could  lead  to  different  interpretations.  Many  delegations  highlighted  that  the  new  process

could  weaken  the  single  market  and  pointed  out  that  it  could  contravene  the  international  commitments  of  the  EU.  A  number  of

ministers regretted that an impact assessment had not been prepared to evaluate the consequences of the proposal. The Presidency

mandated the Council's preparatory bodies to examine the technical aspects of the proposal on the basis of further analysis provided

by the Commission.

Since  a  number  of  Member  States  had  expressed  their  concern  about  the  compliance  of  the  Commission  proposal  with  internal

market  and WTO rules,  the  Council  had  requested  its  Legal  Service  to  provide  an  opinion  on  these  issues,  and also  examining  the

legislative  framework.  In  its  opinion  of  21  December  2015,  the  Council  Legal  Service  expressed  the  opinion  that  the  Commission

proposal could not be based on Article 114 TFEU. It  also expressed serious doubts about the compatibility with internal market and

WTO rules of any restricting or prohibiting measures that Member States could adopt on the basis of the new Article 34a to be inserted

in Regulation 1829/2003.

As a follow-up to the discussion held in the Council on 13 July 2015, the European Commission published a staff working document on

8  March  2016  on  genetically  modified  commodities  in  the  EU  (SWD(2016)  61  final),  providing  data  regarding  the  EU  market  for

genetically  modified  (GM)  food  and  feed.

The Council working party of agricultural attachés discussed the proposal on 3 November 2015 and again on 20 May 2016.

References:

    •   EP  Legislative  Observatory,  Procedure file  of  Regulation on Possibility  for  the  Member  States  to  restrict  or  prohibit  the  use  of

genetically  modified food and feed on their  territory,  2015/0093(COD

    •   European  Commission,  Communication  reviewing  the  decision-making  process  on  genetically  modified  organisms  (GMOs),

COM(2015)  176

    •  European Commission, Proposal for a Regulation allowing Member States to restrict or prohibit the use of GMOs for food or feed

purposes in their territory, COM/2015/0177

    •  European Commission, Work Programme 2016, COM(2015) 610

    •   European Economic  and Social  Committee,  Opinion  on the  Proposal  for  a  Regulation  of  the  European Parliament  and of  the

Council  amending  Regulation  (EC)  No  1829/2003  as  regards  the  possibility  for  Member  States  to  restrict  or  prohibit  the  use  of

genetically  modified  food  and  feed  on  their  territory,  adopted  16  September  2015
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    •  Directive 2015/412/EU amending Directive 2001/18/EC as regards the possibility for the Member States to restrict or prohibit the

cultivation of genetically modified organisms (GMOs) in their territory

    •  European Parliament, EPRS, Imports of GM food and feed: right of Member States to opt out (third edition), EU Legislation in Progress,

October 2015

    •  Council, Outcome of the Agriculture and Fisheries Council meeting of 13 July 2015

    •  European Commission, Staff Working Document on Genetically modified commodities in the EU, SWD(2016) 61

    •

For further information: Tarja Laaninen, legislative-train@europarl.europa.eu

RAPPORTEUR
Giovanni LA VIA

HYPERLINK REFERENCES

 • http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2015/0093(COD)&l=en

 • http://eur-lex.europa.eu/resource.html?uri=cellar:3cc2bfe5-e9d1-11e4-892c-01aa75ed71a1.0002.03/DOC_1&format=PDF

 • http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=&uri=CELEX:52015PC0177

 • http://ec.europa.eu/atwork/key-documents/index_en.htm

 • https://dm.eesc.europa.eu/EESCDocumentSearch/Pages/opinionsresults.aspx?k="genetically modified food and

feed"&r=documentlanguage="AQJFThABZG9jdW1lbnRsYW5ndWFnZQEBXgEk"

dossiername="AQNOQVQLZG9zc2llcm5hbWUBAV4BJA=="

 • http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32015L0412

 • http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/569030/EPRS_BRI(2015)569030_EN.pdfhttp:/www.eprs.sso.ep.pa
rl.union.eu/lis/site/policyAreaPostDetail.form?postId=69406

 • http://data.consilium.europa.eu/doc/document/ST-10819-2015-INIT/en/pdf

 • http://data.consilium.europa.eu/doc/document/ST-6954-2016-INIT/en/pdf
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ACCESS TO EXPERT CONSULTATIONS IN PREPARATION PHASE OF DELEGATED ACTS
(PART OF THE IIA ON BETTER LAW-MAKING) [      ARRIVED ]

CONTENT

The involvement of the European Parliament in the preparatory phase of delegated acts, as well as its participation in related expert

groups, are crucial to enable Parliament to fully exercise its democratic right to scrutiny of policy developments and implementation of

EU law.

In its  resolution of  25 February 2014 on the follow-up on the delegation of  legislative powers and control  by Member States of  the

Commission's  exercise  of  implementing  powers,  the  Parliament  reiterated  its  demand  for  regular  and  timely  involvement  in  this

preparatory  phase  of  delegated  acts,  as  well  as  for  a  more  structured  mechanism  for  the  timely  transmission  of  information  and

schedules  relating  to  expert  meetings.

The  Commission  was  urged  to  fully  respect  paragraph  15  of  the  Framework  Agreement  on  relations  between  Commission  and

Parliament,  inter  alia  by  systematically  inviting  EP  experts  to  meetings  with  national  experts  (without  needing  a  preliminary  request

from the  Committee  CChair),  where  matters  relating  to  delegated  acts  are  being  discussed.

The  Commission  was  requested  to  1)  establish  a  clear  distinction  between  expert  meetings  relating  to  delegated  acts  and  pure

'comitology' meetings (the EP does not have the right to be present in 'comitology' meetings), and 2) to establish a formal register of

delegated acts.

Despite significant progress, there were diverging views in particular as to the procedure that the Commission should follow for the

consultation  of  expert  groups.  For  the  Council,  the  main  issue  appeared to  be  the  lack  of  formal  procedure  for  the  consultation  of

national experts during the preparatory phase of delegated acts - as opposed to the procedure with mandatory discussion and vote

existing for the adoption of implementing acts and regulatory procedure with scrutiny (RPS) measures.

On 19 May 2015, the Commission put forward a proposal for a new interinstitutional agreement on better regulation, which includes

provisions regarding delegated acts and a 'Common Understanding on Delegated Acts'.

After  negotiations  under  the  Luxembourg  Presidency,  the  new  IIA  on  Better  Law-Making  of  13 April  2016  gives  satisfaction  to  the

European Parliament on a series of issues linked to delegated acts. In particular, to safeguard the Council’s interests, the Commission

commits to consulting Member States' experts in the preparation of delegated acts (until then, the Commission had no obligation to

do so in the case of  delegated acts,  as  opposed to the procedure for  implementing acts).  Parliament's  and Council's  experts  are to

have  equal  access  to  information  and  documents  relating  to  expert  consultations,  and,  systematic  access  to  the  meetings  of  such

expert  groups.
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This fulfils the European Parliament’s repeated request for an improved EP participation in expert groups.

References:

    •  European Parliament, Resolution of 25 February 2014 on follow-up on the delegation of legislative powers and control byMember

States of the Commission's exercise of implementing powers, 2012/2323(INI)

    •  2010 Framework Agreement on relations between the European Parliament and the European Commission, 20 November 2010

    •  Interinstitutional Agreement on Better Law-Making, 2016/512

    •  EP Legislative Observatory, Procedure file of the Interinstitutional Agreement on Better Law-Making, 2016/2005(ACI)

For further information: Laura Tilindyte, legislative-train@europarl.europa.eu

 

RAPPORTEUR
József SZÁJER

HYPERLINK REFERENCES
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 • http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=&uri=CELEX:32010Q1120(01)

 • http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32016Q0512(01)

 • http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2016/2005(ACI)&l=en

POSSIBILITY FOR MEMBER STATES TO PROHIBIT CULTIVATION OF GMOS ON THEIR
TERRITORY [      ARRIVED ]

CONTENT

In  March  2015,  the  co-legislators  adopted  new  EU  rules  allowing  Member  States  to  prohibit  or  restrict  the  cultivation  of  crops
containing  genetically  modified  organisms  (GMOs)  on  their  territory,  even  if  they  are  allowed  at  EU  level.
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Under the old rules (Directive 2001/18/EC), Member States could provisionally ban or restrict the use of a GMO on their territory only

if  they had new evidence that  the organism concerned constituted a  risk  to  human health or  the environment,  or  in  the case of  an

emergency.

On 13 July 2010, the Commission put forward a proposal on the possibility for the Member States to restrict or prohibit the cultivation

of GMOs in their  territory.  The new rules will  give Member States the freedom of choice as to whether to allow cultivation of  GMO

crops on their  territory or not.  This  is  in line with the subsidiarity  principle and respects citizens'  and farmers'  preferences.

The European Parliament (EP) aimed at broadening the list of reasons thhat Member States could invoke as justification for their bans.

In  the  trilogue  negotiations,  it  was  agreed  that  Member  States  would  be  allowed  to  ban  GMOs  based  on  environmental  policy

objectives, which do not conflict with the environmental risk assessment conducted by the European Food Safety Authority (EFSA). In

addition,  Member  States  will  be  able  to  invoke  agricultural  policy  objectives  or  other  compelling  grounds,  such  as  land  use,  socio-

economic  impacts,  coexistence  and  public  policy.

In addition to individual crops, Member States will also be able to prohibit groups of GMOs. The European Parliament also insisted

that  Member  States  in  which  GM crops  are  cultivated,  should  avoid  cross-border  contamination  by  establishing  buffer  zones  along

their  borders  with  neighbouring  Member  States  in  which  GMOs are  not  grown.

The  Parliament  and  the  Council  informally  agreed  on  the  substance  of  the  new  directive  in  December  2014.  Until  then,  the  draft

proposal  had  been  deadlocked  for  four  years  due  to  disagreement  between  pro-  and  anti-GMO  Member  States.

On the basis of the agreement reached, Parliament adopted its position at second reading on the proposed directive on 13 January

2015, while the Council formally adopted its position on 2 March 2015. The final act was signed by the co-legislators on 11 March 2015

and published in the Official Journal on 13 March 2015.

Directive (EU) 2015/412 of the European Parliament and of the Council of 11 March 2015, amending Directive 2001/18/EC as regards

the possibility for the Member States to restrict or prohibit the cultivation of genetically modified organisms (GMOs) in their territory,

entered into force 20 days after its publication in the Official Journal.

At the expiry of the transitional period, on 5 November 2015, 19 Member States had approved bans on the cultivation of GM crops on

all  or  part  of  their  territory.  All  19  submitted demands  both  for  the  existing  authorisation  and the  renewal  application  of  MON810.

Demands  were  also  introduced  concerning  applications  for  GM  cultivation  involving  seven  different  GM  maize  varieties  for  new

authorisation.  Denmark  and  Luxembourg  submitted  requests  with  respect  to  four  application  files  on  which  EFSA  had  already

provided  an  opinion.

All the approvals granted relate to the entire territories of the countries concerned, with the exception of Belgium and the UK. In the
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case of Belgium, the approved ban for GM cultivation covers only Wallonia. In the UK, a request to prohibit the cultivation of GMOs

has been agreed for Northern Ireland, Scotland and Wales.  Under the amending directive's  transitional  arrangements,  if  applicants

had  not  responded  within  the  notice  period  of  30  days,  the  Member  States'  bans  would  be  implemented  based  on  the  written

consent issued under this directive. In cases where the applicants have confirmed the geographical scope of their initial application,

Member States will have to adopt national measures banning GMO cultivation on compelling grounds as set out in the directive. Since

the deadline for receipt of requests, one company has withdrawn its applications for authorisation for the cultivation of two varieties of

GM maize. This withdrawal was EU wide.

References:

    •  Directive 2015/412/EU amending Directive 2001/18/EC as regards the possibility for the Member States to restrict or prohibit the

cultivation of genetically modified organisms (GMOs) in their territory

    •  European Commission, Proposal on the possibility for the Member States to restrict or prohibit the cultivation of GMOs in their

territory, COM(2010)0375

    •   EP  Legislative  Observatory,  Procedure file  of  Directive  on Genetically  modified organisms (GMOs):  possibility  for  the Member

States  to  restrict  or  prohibit  the cultivation of  GMOs in  their  territory,  2010/0208(COD)

Further reading:

    •  European Parliament, EPRS, GMO cultivation in the EU: State of play, At a Glance, November 2015

    •  European Parliament, EPRS, Member States' bans on GMO cultivation, At a Glance, January 2015

For further information: Tarja Laaninen, legislative-train@europarl.europa.eu
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INTERINSTITUTIONAL AGREEMENT ON BETTER LAW-MAKING [      ARRIVED ]

CONTENT

Commission  President  Juncker  made  a  clear  commitment  to  better  regulation  in  his  Political  Guidelines.  On  19  May  2015,  the

Commission  put  forward  a  comprehensive  package  entitled  'Better  Regulation  for  better  results  –  An  EU  Agenda'.  This  included  a

proposal for a new interinstitutional agreement (IIA) on better regulation, with the aim of reaching an agreement on the text before

the end of 2015.

The European Parliament has repeatedly called for a revision of the 2003 IIA on Better Law-Making and for enhanced interinstitutional

programming.  In  its  resolution  of  4  February  2014  on  Regulatory  Fitness,  and  Subsidiarity  and  Proportionality,  the  Parliament

underlined that the 2003 IIA on Better Law-Making had become ill-suited to the current legislative environment created by the Lisbon

Treaty.

Negotiations  were  officially  launched  on  25  June  2015  under  the  Luxembourg  Presidency  of  the  Council.  The  negotiations  were

conducted by Guy Verhofstadt, leader of the ALDE Grooup, on behalf of the EP; Nicolas Schmidt, Minister of Labour, Employment and

Social Economy, on behalf of the Luxembourg Presidency; and Frans Timmermans, First Vice-President, on behalf of the Commission.

At the opening of the negotiations, the then EP President Martin Schulz stressed the following points in particular:

    •  Whereas reducing unnecessary administrative burdens remained an important objective of the IIA exercise, it was important for

the  European  Parliament  that  better  regulation  did  not  become  deregulation  and  did  not  result  in  weaker  social,  environmental,

health  or  safety  standards.

    •  The role of impact assessments was likely to become a central issue in the negotiations. The European Parliament believed that

impact assessments can be an important tool in reaching well-informed decisions; at the same time, it wished to ensure that impact

assessments are not used in such a way as to hinder, or even unduly replace, democratic and political decision-making.

The three institutions, Council, Parliament and Commission, came to an agreement on the substance of the IIA on 8 December 2015.
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The European Parliament adopted the agreement on 9 March 2016.

The Council formally adopted it on 15 March 2016.

The new Interinstitutional Agreement on Better Law-Making was signed on 13 April 2016 and entered into force the same day. It was

published in the Official Journal on 12 May 2016.

The new IIA includes, as an annex, a 'Common Understanding on Delegated Acts'.

The new IIA on Better Law-Making (rather than 'IIA on Better Regulation' as originally proposed by the Commission, thus preserving

the  title  of  the  2003  IIA)  aims  to  improve  the  way  the  EU  legislates  and  to  ensure  that  EU  legislation  better  serves  citizens  and

businesses. Its purpose is thus to make sure that EU laws and policies are effective in achieving their objectives, with a minimum of

administrative  burdens.  It  largely  follows  the  logic  of  the  policy  cycle  -  policy  design  and  preparation,  adoption,  implementation,

application,  evaluation and revision.  It  sets  out  the common commitment  of  the three institutions  to  promote simplicity,  clarity  and

consistency  in  Union legislation as  well  as  'utmost  transparency'  in  the legislative  process.  The IIA  has  the following chapters:

    1.  Multiannual and annual programming (Chapter II):

In  the  aftermath  of  the  2014  European  elections,  both  Council  and  Commission  committed  to  providing  practical  meaning  to  the

provisions  of  Article  17  TEU  in  this  respect.

    •  The three institutions will cooperate more closely to set the policy agenda. The purpose is to foster shared ownership of priorities,

as well as to define major deliverables at the start of the legislative term. It provides for early exchanges of views, both before and after

the  adoption  of  the  Commission  work  programme.  After  the  adoption  of  the  Commission  work  programme,  a  'joint  declaration  on

annual interinstitutional programming' is to be signed by the Presidents of the three institutions (para 7). Such a declaration 'will set

out broad objectives and priorities for the following year and will identify items of major political importance which, without prejudice

to the powers conferred by the Treaties on the co-legislators, should receive priority treatment in the legislative process.' The first joint

declaration  of  this  kind  was  signed  by  the  respective  presidents  on  13  December  2016  in  Strasbourg.  According  to  the  IIA,  the

respective institutions will  monitor the implementation of the joint declaration throughout the year, including debates in Parliament

and/or Council  during the spring of the year in question (para 7).

    •   Interinstitutional  consultations  are  foreseen in  the event  that  the  Commission plans  to  withdraw any  legislative  proposal.  The

agreement requires the Commission to provide reasons for such withdrawals and to take due account of the co-legislators' positions

when doing so.

    •  Prompt and detailed consideration' is to be given to own-initiative requests made by the Parliament and the Council (based on

Articles  225  and  241  TFEU  respectively).  The  IIA  calls  upon  the  Commission  to  'reply  to  such  requests  within  three  months',  giving

reasons  why  it  is  not  making  a  corresponding  proposal,  if  this  is  the  case.
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2. Better law-making tools (Chapter III):

The IIA underlines the contribution of impact assessments (IAs) to the better quality of legislation, and emphasises the importance of

stakeholder  input  and  ex-post  evaluation  of  legislation.  The  new  agreement  replaces  the  institutions'  2005  Common  Approach  to

impact  assessment.  While  the  Commission  already  provides  an  impact  assessment  in  many  cases  when  presenting  legislative

proposals,  there  is  no  automatic  trigger  for  IAs  to  be  carried  out  later  in  the  legislative  cycle:  Parliament  and  Council  will  carry  out

impact assessments of their substantial  amendments 'when they consider this to be appropriate and necessary'.  The definition of a

'substantial' amendment is to be determined by each institution. In its Communication on Better Regulation of September 2016, the

Commission praises the IIA as a 'significant  step forward in the culture of  better  regulation',  and calls  upon the Parliament and the

Council  to step up their  IA  work to support  their  substantial  amendments.

An innovation of the IIA (and, more generally, the Commission's Better Regulation package) is the commitment of the Commission to

systematically conduct IAs on delegated and implementing acts with significant potential impacts.

The Commission's Impact Assessment Board, operating since 2006 as an internal quality control body, was replaced, as of 1 July 2015,

by  what  is  intended  to  be  a  more  independent  Regulatory  Scrutiny  Board,  which  includes  two  external  members  appointed  on  a

temporary  basis.

3. Legislative instruments (chapter IV):

The  Commission  will  further  justify  the  choice  of  the  legal  basis  for  an  initiative.  When a  modification  of  the  legal  basis  entailing  a

change from the ordinary legislative procedure to a special procedure occurs, there is an obligation for the three institutions to hold an

exchange of views.

4. Delegated and implementing acts (chapter V):

    •   Common Understanding on Delegated Acts:  this  is  annexed to  the new IIA  and replaces  the 2011 Common Understanding to

facilitate and improve the use of delegated acts, both in existing and future Union legislation. It sets out the principles to be followed

by the Commission in the preparation of delegated acts and practical arrangements.

    •  Delineation criteria for the application of Articles 290 and 291 TFEU: the IIA envisages further negotiations to define delineation

criteria for delegated acts and implementing acts, which are to start without undue delay after the entry into force of the agreement.

    •  Member States' experts will be consulted by the Commission in the preparation of delegated acts, and Parliament and Council's

experts will have equal access to all the related meetings and documents of such expert groups.

    •   A  joint  public  register  for  delegated  acts  will  be  set  up  by  the  end  of  2017  (similar  to  the  existing  'comitology  register'  for

implementing  acts).

    •  Prompt alignment of all pre-Lisbon files: the three institutions committed to finalising the adaptation of existing legislation to the

framework of the Lisbon Treaty, which concerns in particular acts providing for the use of the 'regulatory procedure with scrutiny'.. In
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December 2016, the Commission has tabled a proposal  for a Regulation of  the European Parliament and of  the Council  adapting a

number  of  legal  acts  providing  for  the  use  of  the  regulatory  procedure  with  scrutiny  to  Articles  290  and  291  of  the  Treaty  on  the

Functioning  of  the  European  Union.

5. Transparency and coordination of the legislative process (chapter VI):

In order to streamline the legislative process, the co-legislators have committed to:

    •  Accelerating the legislative process through better coordination, without prejudice to the prerogatives of the co-legislators;

    •  Better synchronising their treatment of legislative proposals;

    •  Maintaining close contacts between them, notably by inviting each other's representatives to informal exchanges of views on a

regular basis;

    •  Enhancing transparency of legislative procedures, which includes trilogue negotiations: A joint database on legislative files will be

established, allowing for traceability of the various steps of the legislative process.

    •   Parliament's  prerogatives  in  the  negotiation  and  conclusion  of  international  agreements:  separate  negotiations  were  to  be

launched  six  months  after  the  entry  into  force  of  the  IIA.

6. Implementation of Union legislation (Chapter VII):

The  IIA  calls  upon  the  Member  States  to  'communicate  clearly'  to  their  public  when  transposing  Union  legislation.  Accordingly,

elements which Member States choose to add in the process of transposition 'that are in no way related' to Union legislation, should

be made 'identifiable' in the accompanying documents.

7. Simplification (chapter VIII):

    •  Recasting: the three institutions confirm their commitment to more frequent use of the recasting technique;

    •  'Avoiding overregulation and administrative burdens': the institutions commit themselves to simplifying legislation and avoiding

administrative burdens while at the same time ensuring that the objectives of legislation are met;

    •   Annual  burden  survey:  As  a  part  of  its  REFIT  programme,  the  Commission  will  undertake  an  annual  burden  survey.  It  will,

wherever  possible,  quantify  the  possible  burden-reduction  potential  of  legal  acts.

8. Implementation and monitoring of the agreement (chapter IX):

    •  The Interinstitutional Coordination Group: the IICG, a body which already brings together the three institutions once a month, has

been tasked with the monitoring of implementation of the agreement.

A separate declaration ensures that the IIA on Better Law-Making is without prejudice to the 2010 Framework Agreement between
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Parliament and the Commission, and does not affect the privileged bilateral working relations established therein.

The  IIA  is  currently  being  implemented  by  the  respective  institutions  at  political  and  technical  levels.  Parliament's  new  Rules  of

Procedure (rapporteur: Richard Corbett, S&D, United Kingdom), approved by Parliament on 13 December 2016, already incorporate

the changes brought by the IIA on Better Law-Making. Another report on the interpretation and implementation of the agreement is in

preparation (rapporteurs: Richard Corbett, S&D, United Kingdom and Pavel Svoboda, EPP, Czech Republic).

 

References:

    •  Interinstitutional Agreement on Better Law-Making, 2016/512

    •  European Parliament, Better Regulation: kick-off meeting on Interinstitutional Agreement, Press release, 25 June 2015

    •  EP Legislative Observatory, Procedure file of the Interinstitutional Agreement on Better Law-Making, 2016/2005(ACI)

    •  EP Legislative Observatory, procedure file on the interpretation and implementation of the interinstitutional agreement on better

law-making.

    •  European Parliament, Resolution of 4 February 2014 on EU Regulatory Fitness and Subsidiarity and Proportionality - 19th report

on Better Lawmaking covering the year 2011, 2013/2077(INI)    

    •  Joint declaration on EU's legislative priorities

    •  Rules of Procedure of the European Parliament

    •  European Commission, Proposal for a Regulation of the European Parliament and of the Council adapting a number of legal acts

providing for the use of the regulatory procedure with scrutiny to Articles 290 and 291 of the Treaty on the Functioning of the European

Union, COM(2016) 798

Further reading:

    •  European Parliament, EPRS, Interinstitutional agreement on Better Law-Making, At a Glance, March 2016

    •  European Parliament, EPRS, Interinstitutional Agreement on Better Law-Making, Information note, March 2016

For further information: Laura Tilindyte, legislative-train@europarl.europa.eu
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COMMON UNDERSTANDING ON DELEGATED ACTS (PART OF THE IIA ON BETTER
LAW-MAKING) [      ARRIVED ]

CONTENT

Commission  President  Juncker  made  a  clear  commitment  to  better  regulation  in  his  Political  Guidelines.  On  19  May  2015,  the

Commission put forward a comprehensive package on better regulation entitled 'Better Regulation for better results – An EU Agenda'.

This included a proposal for a new IIA on better regulation with the aim of reaching an agreement on the text before end of 2015. The

proposal  for  the IIA  included,  in  its  annexes,  a  'Common Understanding on Delegated Acts'.  This  contained a  non-exhaustive  list  of

criteria  for  the application of  Articles  290 and 291 TFEU,  standard clauses  and practical  arrangements.

The European Parliament had several times called for a review and strengthening of the 2011 Common Understanding on delegated

acts, as well as for the definition of clear criteria for the delineation between Articles 290 (delegated acts) and 291 TFEU (implementing

acts). In its resolution of 25 February 2014 on the follow-up on the delegation of legislative powers and control by Member States of

the Commission's exercise of implementing powers, the Parliament proposed a number of (non-exhaustive and non-binding) criteria

for the application of Articles 290 and 291 TFEU. These included the following:

    •  The binding or non-binding character of a measure must be decided on the basis of its nature and content; only the power to

adopt legally binding measures may be delegated under Article 290 TFEU.

LEGISLATIVE TRAIN 03.2017 10 UNION OF DEMOCRATIC CHANGE 36/40



    •  The Commission may only amend legislative acts by means of delegated acts. This includes amendment of annexes, as annexes

are an integral part of the legislative act. Annexes are not to be added to or deleted with the aim of triggering or avoiding the use of

delegated acts.

    •  Measures leading to a choice of priorities, objectives or expected results should be adopted by means of delegated acts (provided

they are not included in the legislative act itself).

    •  Measures designed to lay down (further) conditions, criteria or requirements to be met by those concerned by a legal act should

be adopted only by means of a delegated act. By contrast, the implementation of the rules or criteria already established in the basic

act  (or  in  a  future  delegated  act),  without  modifying  the  substance  of  the  rights  or  obligations  stemming  from  them,  and  without

making  further  policy  choices,  can  be  undertaken  through  implementing  acts.

    •  A measure that determines the type of information to be provided under the basic act (i.e. the exact content of the information)

generally  supplements  the  obligation  to  provide  information  and  should  be  carried  out  by  means  of  a  delegated  act.  A  measure

determining  arrangements  for  the  provision  of  information  (i.e.  the  format)  does  not  generally  add  to  the  obligation  to  provide

information  and  should  therefore  be  adopted  by  means  of  an  implementing  act.

    •  Measures establishing a procedure (i.e. a way of performing or giving effect to something) can be laid down either in a delegated

or  in  an implementing act,  depending on their  content,  context  and the nature of  the provisions set  out  in  the basic  act.  Measures

establishing elements of procedures involving further non-essential policy choices, in order to supplement the legislative framework

laid down in the basic act, should in general be laid down in delegated acts. Measures establishing details of procedures in order to

ensure  uniform  conditions  for  the  implementation  of  an  obligation  laid  down  in  the  basic  act  should  in  general  be  implementing

measures.

The extent of Parliament’s scrutiny rights depends crucially on the category of acts in question: whereas the European Parliament has

important rights to veto a delegated act and/or to revoke the delegation, in the case of implementing acts, the EP’s involvement is much

less  far-reaching.  The choice  of  the  co-legislators  as  to  whether  to  confer  a  delegated or  an implementing  power  will  be  subject  to

judicial  review by  the  Court  of  Justice.

Negotiations on the new IIA were officially launched on 25 June 2015 under the Luxembourg Presidency of the Council (see carriage on

the IIA). The three institutions, Council, Parliament and Commission, came to an agreement on the substance of the IIA on 8 December

2015.

The new Interinstitutional Agreement on Better Law-Making (rather than 'IIA on Better Regulation' as originally proposed) was signed

on 13 April 2016 and entered into force the same day. It was published in the Official Journal on 12 May 2016.

The new IIA on Better Law-Making includes a chapter on delegated and implementing acts (chapter V) as well as, annexed to the IIA, a

Common  Understanding  on  Delegated  Acts.  These  provisions  replace  the  2011  Common  Understanding,  and  aim  to  facilitate  and

improve  the  use  of  delegated  acts,  both  in  existing  and  future  Union  legislation.

It should be underlined that the adoption of the Common Understanding on Delegated Acts as part of the IIA does not solve the issue
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of the delineation criteria for the application of Articles 290 and 291 TFEU. It is laid down that without undue delay after the entry into

force of  the IIA,  further  negotiations  will  be launched to  define criteria  and provide orientation on when to  use delegated acts  and

implementing acts  respectively.

References:

    •  Interinstitutional Agreement on Better Law-Making, 2016/512

    •  European Parliament, EPRS, Interinstitutional Agreement on Better Law-Making, Information note, March 2016

    •   European  Parliament,  Resolution  of  25  February  2014  on  follow-up  on  the  delegation  of  legislative  powers  and  control  by

Member  States  of  the  Commission's  exercise  of  implementing  powers,  2012/2323(INI)

For further information: Laura Tilindyte, legislative-train@europarl.europa.eu
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CONTENT

Following  the  entry  into  force  of  the  Lisbon  Treaty,  rather  than  an  automatic  alignment,  it  was  agreed  to  proceed  to  a  progressive

adaptation  to  Articles  290  TFEU  (delegated  acts)  and  291  TFEU  (implementing  acts)  of  legal  acts  containing  a  reference  to  the

regulatory procedure with scrutiny (RPS). More than seven years later, the alignment process of measures dealt with under the RPS is
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still not finalised.

Following the Parliament's repeated request, the Commission submitted three 'omnibus' proposals in 2013 aimed at aligning to the

provisions of the Lisbon Treaty a number of legal acts providing for the use of the RPS. Negotiations between Parliament and Council

started in December 2013. Whilst the Parliament was of the view that the three proposals needed to be dealt with as a package, the

Council was cautious in moving forward and wished to scrutinise each act individually.

On  25  February  2014,  the  Parliament  adopted  a  first  reading  position  on  the  three  'omnibus'  proposals.  The  first  two  proposals

provide  for  an  automatic  alignment  of  the  RPS  provisions  to  delegated  acts,  whilst  the  third  one  also  aligns  some  provisions  to

implementing acts. As a general rule, the Parliament considers that most legal acts referring to the RPS should be included under the

regime of Article 290 TFEU, because RPS measures relate to acts of a general scope, modifying non-essential elements of a legal act.

Given  the  lack  of  progress  on  the  package,  the  Commission  announced  in  its  2015  work  programme  the  withdrawal  of  the  three

'omnibus  proposals'  and  its  intention  to  deal  with  the  issue  of  delimitation  between  delegated  and  implementing  acts  in  the

framework of the Interinstitutional Agreement (IIA) on Better Law-Making. The latter was adopted on 13 April 2016. In the new IIA, the

three institutions committed to finalising the adaptation of existing legislation to the framework of the Lisbon Treaty, which concerns in

particular acts providing for the use of the 'regulatory procedure with scrutiny'.

References :  

    •  Treaty on the Functioning of the European Union (TFEU)

    •  Interinstitutional Agreement on Better Law-Making, 2016/512

    •  European Parliament, Legislative resolution of 25 February 2014 on the proposal for a regulation adapting to Article 290 and 291

of the Treaty on the Functioning of the European Union a number of legal acts providing for the use of the regulatory procedure with

scrutiny, first reading, 2013/0365(COD)

    •  European Commission, Work Programme 2015, COM(2014) 910

    •  EP Legislative Observatory, Procedure file of the Interinstitutional Agreement on Better Law-Making, 2016/2005(ACI)

Further reading:

    •  European Parliament, EPRS, Interinstitutional Agreement on Better Law-Making, At a Glance, March 2016

    •  European Parliament, EPRS, Interinstitutional Agreement on Better Law-Making, Information note, March 2016

For further information: Laura Tilindyte, legislative-train@europarl.europa.eu
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