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SHORT JUSTIFICATION

Your Draftswoman shares the views of numerous organisations and expert individuals that, in 
the words, for example, of the British Medical Association, that "the Commission should 
withdraw the proposal and redraw the text." (BMA Framework Response to the DTI 
Consultation on Services in the Internal market, 2004, 
http://www.epha.org/a/1388?var_recherche=BMA). This proposal violates both the principle 
of proportionality, introducing a number of measures which are clearly unnecessary to the 
achievement of a single internal market in services, and subsidiarity, denying Member States 
the power to take decisions affecting their own vital interests, including in cases where such
decisions would in no way violate the Treaty. 

With regard to the responsibilities of this Committee, the proposal as written subjects 
essential public services and services of general interest (including water and waste 
management, health services and residential care) to a largely unconditional liberalisation, 
thus encroaching seriously on the right of the Member States to manage such services under 
their own responsibility and to decide for themselves what constitutes a suitable model of 
ownership, whether public, private or some mix of the two. It is characteristic of the European 
social model that it makes a distinction between services oriented towards the general public 
interest and those which might reasonably be traded in the same way as most goods, with the 
best going to those who can afford to pay most. Where general interest services are provided 
under a market model, requirements are in most cases laid down for service providers (e.g. 
through universal service obligations) in order to safeguard the public good.  This would 
become much more difficult under the provisions of this Directive, and in many sectors, 
particularly as a result of the Country of Origin principle, quite impossible.

This principle would also subject services in some Member States to unfair competition 
through the application of the country of origin principle, and exert downward pressure on 
environmental standards, instigating a sort of "race to the bottom" where Member States 
compete with each other to attract investment in the worst possible way. Its vision is of an 
internal market encumbered as little as possible by effective regulation in the interests of the 
citizen, the consumer, the worker, or the socially- and environmentally responsible enterprise. 

I have therefore proposed amendments which would, whilst leaving intact or improving the 
elements of the Directive which are genuinely necessary to encourage fair and non-
discriminatory competition in the provision of those services which might reasonably be 
carried out through the workings of the market, enable Member States to continue to fulfil 
their social and environmental responsibilities. I have attempted to preserve the element of 
solidarity and the recognition of the limitations of the market of which this proposal takes 
little or no account. Though I would prefer to see the Commission withdraw the text and start 
again, I have tried to carve out of this proposal a measure which would facilitate an internal 
market in services, but not at the price of the public interest, in particular public health and 
environmental protection. 

The draft directive contradicts not only the principles of subsidiarity, proportionality and 
social solidarity, but the provisions of the Treaty. Article 43 states that freedom of 
establishment within the EU includes the right to take up and pursue activities as self-
employed persons and to set up and manage undertakings ‘under the conditions laid down for 
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its own nationals by the law of the country where such establishment is effected’. Directives 
implementing freedom of establishment are to be adopted by the Council ‘as regards a 
particular activity’. With regard also to services, Article 52 of the EC Treaty provides for the 
adoption of directives ‘in order to achieve the liberalisation of a specific service’. The 
Commission’s horizontal proposal violates this sectoral approach, an approach which carries 
with it a clear recognition that the market is not in every case an appropriate model for the 
delivery of quality services to all who need them. 

Under Article 50, ‘the person providing a service may, in order to do so, temporarily pursue 
his activity in the State where the service is provided, under the same conditions as are 
imposed by that State on its own nationals’. The country of origin principle would, in other 
words, require an amendment of the Treaty and not a simple piece of legislation, because it 
would mean that service providers from other EU Member States would no longer have to 
operate under the same conditions as nationals.

I have largely left the question of the proposal's unconstitutionality to broader fora, however, 
concentrating my fire on the Country of Origin principle's threat to environmental and public 
health standards, the need to differentiate between different types of service, the need to make 
exceptions in the interests of the citizen, and the numerous violations of subsidiarity and 
proportionality.

AMENDMENTS

The Committee on the Environment, Public Health and Food Safety calls on the Committee 
on the Internal Market and Consumer Protection, as the committee responsible, to incorporate 
the following amendments in its report:

Draft legislative resolution

Amendment 1
Paragraph 1a (new)

1a. Considers that the adoption of this Directive must be conditional on the adoption of a 
framework directive on services of general interest.

Justification

There is no case for adopting a directive on the liberalisation of services in the EU unless a 
framework directive on services of general interest or public services has previously made it 
possible to define the conditions of their exercise and provision.

Proposal for a directiv

Text proposed by the Commission1 Amendments by Parliament

  
1 OJ C ... / Not yet published in OJ.
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Amendment 2
Citation 1 a (new)

Having regard to Articles 8, 15, 21, 34 to 
38, and 47 of the Charter of Fundamental 
Rights;

Justification

These articles of the Charter of Fundamental Rights are of relevance to the citizens' rights 
provisions referred to in citation 72 of the proposal for a directive. In addition, reference 
should be made to other rights, notably in the social and economic field, relating to social 
security and social assistance, health protection, access to services of general economic 
interest, environmental protection and consumer protection. All those articles lay down the 
objectives of achieving high standards of protection or improving quality, and most call for 
respect where possible not only for Community law but also for national law or practice.

Amendment 3
Recital 1

(1) The European Union is seeking to forge 
ever closer links between the States and 
peoples of Europe and to ensure economic 
and social progress. In accordance with 
Article 14(2) of the Treaty, the internal 
market comprises an area without internal 
frontiers in which the free movement of 
services and the freedom of establishment 
are ensured. The elimination of obstacles to 
the development of service activities 
between Member States is essential in order 
to strengthen the integration of the peoples 
of Europe and to promote balanced and 
sustainable economic and social progress.

(1) The European Union is seeking to forge 
ever closer links between the States and 
peoples of Europe and to ensure economic 
and social progress. In accordance with 
Article 14(2) of the Treaty, the internal 
market comprises an area without internal 
frontiers in which the free movement of 
services and the freedom of establishment 
are ensured. The elimination of obstacles to 
the development of service activities 
between Member States is essential in order 
to strengthen the integration of the peoples 
of Europe and to promote balanced and 
sustainable economic and social progress. In 
eliminating such barriers it is essential to 
ensure that the development of service 
activities contributes to the fulfilment of the 
tasks laid down in Article 2 of the Treaty, in 
particular the task of promoting 
throughout the Community a harmonious, 
balanced and sustainable development of 
economic activities, a high level of 
employment and of social protection, 
equality between men and women, 
sustainable and non-inflationary growth, a 
high degree of competitiveness and 
convergence of economic performance, a 
high level of protection and improvement of 



PE 350.110v02-00 6/53 AD\559312EN.doc

EN

the quality of the environment, the raising 
of the standard of living and quality of life, 
and economic and social cohesion and 
solidarity among Member States.

Justification

It is important that trade liberalisation not be seen as an end in itself, or as a benefit to be 
pursued at the cost of other fundamental tasks of the Union.

Amendment 4
Recital 6

(6) This Directive establishes a general legal 
framework which benefits a wide variety of 
services while taking into account the 
distinctive features of each type of activity 
or profession and its system of regulation. 
That framework is based on a dynamic and 
selective approach consisting in the 
removal, as a matter of priority, of barriers 
which may be dismantled quickly and, for 
the others, the launching of a process of 
evaluation, consultation and complementary 
harmonisation of specific issues, which will 
make possible the progressive and 
coordinated modernisation of national 
regulatory systems for service activities 
which is vital in order to achieve a genuine 
internal market for services by 2010. 
Provision should be made for a balanced 
mix of measures involving targeted 
harmonisation, administrative cooperation,
the country of origin principle and 
encouragement of the development of codes 
of conduct on certain issues. That 
coordination of national legislative regimes 
should ensure a high degree of Community 
legal integration and a high level of 
protection of general interest objectives, 
especially of consumer protection, which is 
vital in order to establish mutual trust 
between Member States.

(6) This Directive establishes a general legal 
framework which benefits a wide variety of 
services while taking into account the 
distinctive features of each type of activity 
or profession and its system of regulation. 
That framework is based on a dynamic and 
selective approach consisting in the 
removal, as a matter of priority, of barriers 
which may be dismantled quickly and, for 
the others, the launching of a process of 
evaluation, consultation and complementary 
harmonisation of specific issues, which will 
make possible the progressive and 
coordinated modernisation of national 
regulatory systems for service activities 
which is vital in order to achieve a genuine 
internal market for services by 2010. 
Provision should be made for a balanced 
mix of measures involving targeted 
harmonisation, administrative cooperation,
and encouragement of the development of a
legal framework capable of protecting the 
interests of consumers and citizens in the 
context of the single internal market, as 
well as, where appropriate, codes of 
conduct on certain issues. That coordination 
of national legislative regimes should ensure 
a high degree of Community legal
integration and a high level of protection of 
general interest objectives, especially of 
consumer protection, which is vital in order 
to establish mutual trust between Member 
States.
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Justification

The point of the single internal market is to prevent discrimination between, in this case, 
service providers established in any part of the Community. The right of Member States to 
impose conditions on service providers, provided they are non-discriminatory and do not in 
any other way conflict with obligations derived from the Treaty, is an essential aspect of 
subsidiarity.

Amendment 5
Recital 6 a (new)

(6a) This Directive does not deal with the 
liberalisation of services of general 
economic interest reserved for public or 
private entities nor with the privatisation of 
public entities providing services. 
Furthermore, this Directive concerns only 
service providers established in a Member 
State and does not cover external aspects. It 
does not concern negotiations within 
international organisations on trade in 
services, in particular in the framework of 
GATS.

Justification

This precision is very important in order to avoid any misunderstanding on the scope of the 
Directive.

Amendment 6
Recital 6 b (new)

(6b) This Directive does not affect the 
freedom of Member States to define, in 
accordance with Community law, what they 
consider to be services of general economic 
interest, how those services should be 
organised and financed and what specific 
obligations they should be subject to. This 
Directive does not constitute a follow-up to 
the Commission White Paper on services of 
general interest.

Justification

This precision is very important in order to avoid any misunderstanding on the scope of the 
Directive.
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Amendment 7
Recital 8

(8) This Directive is consistent with other 
current Community initiatives concerning 
services, particularly those relating to the 
competitiveness of business-related services,
the safety of services, and work on patient 
mobility and the development of health care 
in the Community. It is also consistent with 
current initiatives concerning the internal 
market, such as the proposal for a 
Regulation of the European Parliament and 
of the Council on sales promotions in the 
internal market, and those concerning 
consumer protection, such as the proposal 
for a Directive on unfair commercial 
practices and the proposal for a Regulation 
of the European Parliament and of the 
Council on cooperation between national 
authorities responsible for the enforcement 
of consumer protection laws ("the 
Regulation on consumer protection 
cooperation").

(8) This Directive is consistent with other 
current Community initiatives concerning 
services, particularly those relating to the 
competitiveness of business-related services 
and the safety of services. It is also 
consistent with current initiatives concerning 
the internal market, such as the proposal for 
a Regulation of the European Parliament and 
of the Council on sales promotions in the 
internal market, and those concerning 
consumer protection, such as the proposal 
for a Directive on unfair commercial 
practices and the proposal for a Regulation 
of the European Parliament and of the 
Council on cooperation between national 
authorities responsible for the enforcement 
of consumer protection laws ("the 
Regulation on consumer protection 
cooperation").

Justification

Health services are fundamentally distinct from other services of general interest. A 
horizontal framework directive of this nature is not an appropriate instrument to deal with 
Health services. In the interests of ensuring patient safety and mobility, and in order to 
maintain the highest professional standards in healthcare provision, separate vertical 
legislation dealing specifically with health service provision should be adopted in accordance 
ECJ jurisprudence, with the upcoming patient mobility review and taking into account the 
professional qualifications directive.

Amendment 8
Recital 14

(14) The concept of service covers a wide 
variety of ever-changing activities, including 
business services such as management 
consultancy, certification and testing; 
facilities management, including office 
maintenance and security; advertising; 
recruitment services, including employment 
agencies; and the services of commercial 
agents. That concept also covers services 
provided both to businesses and to 
consumers, such as legal or fiscal advice; 

(14) The concept of service covers a wide 
variety of ever-changing activities, including 
business services such as management 
consultancy, certification and testing; 
facilities management, including office 
maintenance and security; advertising; 
recruitment services, including employment 
agencies; and the services of commercial 
agents. That concept also covers services 
provided both to businesses and to 
consumers, such as legal or fiscal advice; 
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real estate services such as estate agencies; 
construction, including the services of 
architects; transport; distributive trades; the 
organisation of trade fairs; car rental; travel 
agencies; and security services. It also 
covers consumer services, such as those in 
the field of tourism, including tour guides; 
audio-visual services; leisure services, sports 
centres and amusement parks; health and 
health care services; and household support 
services, such as help for the elderly. Those 
activities may involve services requiring the 
proximity of provider and recipient, services 
requiring travel by the recipient or the 
provider and services which may be 
provided at a distance, including via the 
Internet.

real estate services such as estate agencies; 
construction, including the services of 
architects; transport; distributive trades; the 
organisation of trade fairs; car rental; travel 
agencies; and security services. It also 
covers consumer services, such as those in
the field of tourism, including tour guides; 
audio-visual services; leisure services, sports 
centres and amusement parks; and 
household support services, such as help for 
the elderly. Those activities may involve 
services requiring the proximity of provider 
and recipient, services requiring travel by 
the recipient or the provider and services 
which may be provided at a distance, 
including via the Internet. This Directive 
recognises that not all of these services are 
of equal value or importance, and that in 
the case of services which are vital to the 
wellbeing and health of human beings and 
their environment, priorities and principles 
may apply which are different from those 
considered appropriate for services which 
are less essential.

Justification

In the case of many services, it is the primary task of legislators in a market economy to 
ensure fair competition. In the single European market, this involves also protecting the right 
of enterprises to establish themselves or to trade in a Member State other than their country 
of origin. However, in the case of certain services, particularly those dealing with public 
health, social security, or activities which may involve environmental hazards, legislators’ 
responsibility to the service provider becomes very much secondary to their responsibility to 
the citizen, the consumer, and the future of the planet.
Health services are fundamentally distinct from other services of general interest. 
Recognising this qualitative difference and the fact that the health sector comprises 10% of 
European employment and 10% of European GNP, a horizontal framework directive of this 
nature is not an appropriate instrument to deal with Health services.
In the interests of ensuring patient safety and mobility, and in order to maintain the highest 
professional standards in healthcare provision, separate vertical legislation dealing 
specifically with health service provision should be adopted in accordance ECJ 
jurisprudence, with the upcoming patient mobility review and taking into account the 
professional qualifications directive.

Amendment 9
Recital 14a (new)

(14a) Health services are excluded from the 
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scope of this directive.

Justification

This amendment is in line with amendment to Article 2, paragraph 2, point (cc).

Amendment 10
Recital 16

(16) The characteristic of remuneration 
is absent in the case of activities performed, 
for no consideration, by the State in 
fulfilment of its social, cultural, educational 
and legal obligations. These activities are 
not covered by the definition in Article 50 of 
the Treaty and do not therefore fall within 
the scope of this Directive.

(16) The characteristic of remuneration 
is absent in the case of activities performed, 
for no consideration or where the financial 
compensation covers only part of the cost 
of the activity or service, by the State or 
whose performance is delegated by the 
State in fulfilment of its social, health,
cultural, educational and legal obligations. 
These activities are not covered by the 
definition in Article 50 of the Treaty and do 
not therefore fall within the scope of this 
Directive.

Justification

Remuneration is not a factor serving to define a service as economic or non-economic. It is 
seen in some Member States, for example in the field of healthcare provision and 
management, as a form of regulation (the remuneration is in such cases subsequently 
reimbursed).

Amendment 11
Recital 24

(24) With the aim of administrative 
simplification, general formal requirements, 
such as a certified translation, must not be 
imposed, except where objectively justified 
by an overriding reason relating to the public 
interest, such as the protection of workers. It 
is also necessary to ensure that an 
authorisation normally permits access to, or 
exercise of, a service activity throughout the 
national territory, unless a new authorisation 
for each establishment, for example for each 
new hypermarket, is objectively justified by 
an overriding reason relating to the public 
interest, such as protection of the urban 
environment.

(24) With the aim of administrative 
simplification, general formal requirements, 
such as a certified translation, must not be 
imposed, except where objectively justified 
by an overriding reason relating to the public 
interest, such as the protection of workers, 
public health, the environment or 
education. It is also necessary to ensure that 
an authorisation normally permits access to, 
or exercise of, a service activity throughout 
the national territory, unless a new 
authorisation for each establishment, for 
example for each new hypermarket, is 
objectively justified by an overriding reason 
relating to the public interest.
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Justification

Public health, education and the protection of the environment should be mentioned along 
with workers’ health. These three together form arguably the major considerations which 
must be weighed in the balance in the Community’s attempts to create conditions of fair 
competition in a single market. The example at the end is arbitrary and unnecessary, and 
could be interpreted restrictively.

Amendment 12
Recital 27

(27) The possibility of gaining access to a 
service activity may be made subject to 
authorisation by the competent authorities 
only if that decision satisfies the criteria of 
non-discrimination, necessity and 
proportionality. That means, in particular, 
that authorisation schemes should be 
permissible only where an a posteriori 
inspection would not be effective because of 
the impossibility of ascertaining the defects 
of the services concerned a posteriori, due 
account being taken of the risks and 
dangers which could arise in the absence of 
a prior inspection. However, the provision 
to that effect made by this Directive cannot 
be relied upon in order to justify 
authorisation schemes which are prohibited 
by other Community instruments such as 
Directive 1999/93/EC of the European 
Parliament and the Council of 
13 December 1999 on a Community 
framework for electronic signatures [OJL 
13, 19.1.2000 p.12], or Directive 
2000/31/EC of the European Parliament and 
of the Council of 8 June 2000 on certain 
legal aspects of information society services, 
in particular electronic commerce, in the 
internal market ('Directive on electronic 
commerce' – OJL 178 17.7.2000, p.1). The 
results of the process of mutual evaluation 
will make it possible to determine, at 
Community level, the types of activity for 
which authorisation schemes should be 
eliminated.

(27) The possibility of gaining access to a 
service activity may be made subject to 
authorisation by the competent authorities 
provided that decision satisfies the criteria of 
non-discrimination, necessity and 
proportionality. This Directive cannot be 
relied upon in order to justify authorisation 
schemes which are prohibited by other 
Community instruments such as 
Directive 1999/93/EC of the European 
Parliament and the Council of 
13 December 1999 on a Community 
framework for electronic signatures [OJL 
13, 19.1.2000 p.12], or Directive 
2000/31/EC of the European Parliament and 
of the Council of 8 June 2000 on certain 
legal aspects of information society services, 
in particular electronic commerce, in the 
internal market ('Directive on electronic 
commerce' – OJL 178 17.7.2000, p.1). The 
results of the process of mutual evaluation 
will make it possible to determine, at 
Community level, the types of activity for 
which authorisation schemes should be 
eliminated.
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Justification

Provided the national provisions of the Member State in which a service is to be offered are in 
keeping with the Treaty, it is reasonable to allow a Member State to impose conditions on 
economic activities conducted on its territory. The point of the single internal market is to 
prevent discrimination between, in this case, service providers established in any part of the 
Community. Member States have a right to impose conditions on service providers, provided 
these conditions are non-discriminatory and do not in any other way conflict with obligations 
derived from the Treaty.

Amendment 13
Recital 27a (new)

(27a) The provisions of this Directive 
relating to authorisation schemes concern 
cases where access to or the performance 
of service activities by an economic 
operator are conditional on a decision by 
the competent authority. They do not 
concern either decisions by competent 
authorities to set up a public or private 
body to perform a particular service, or the 
conclusion of contracts by competent 
authorities, which is governed by the law 
on the awarding of public contracts.

Justification
There is a need to distinguish between acts by the public administration such as the granting 
or refusal of authorisations for private operators, and other public administration decisions 
such as decisions by public bodies to build a new hospital. It must be made clear that such 
decisions are not covered by the Directive. The provisions of the Directive concerning 
authorisation procedures apply only to private providers such as private hospitals, 
laboratories etc.

Amendment 14
Recital 28

(28) In cases where the number of 
authorisations available for an activity is 
limited because of scarcity of natural 
resources or technical capacity, as may be 
the position, for example, with regard to the 
award of analogue radio frequencies or the 
exploitation of hydro-electric plant, a 
procedure for selection from among several 
potential candidates must be adopted, with 
the aim of developing through open 
competition the quality and conditions for 

(28) In cases where the number of 
authorisations available for an activity is 
limited because of scarcity of natural 
resources or technical capacity, as may be 
the position, for example, with regard to the 
award of analogue radio frequencies or the 
exploitation of hydro-electric plant, a 
procedure for selection from among several 
potential candidates must be adopted, with 
the aim of developing through open 
competition the quality and conditions for 
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supply of services available to users. Such a 
procedure must provide guarantees of 
transparency and impartiality and the 
authorisation thus granted must not have an 
excessive duration, or be subject to 
automatic renewal, or confer any advantage 
on the successful provider. In particular, the 
duration of the authorisation granted must be 
fixed in such as way that it does not restrict 
or limit free competition beyond what is 
necessary to enable the provider to recoup 
the cost of investment and to make a fair 
return on the capital invested. Cases where 
the number of authorisations is limited for 
reasons other than scarcity of natural 
resources or technical capacity remain in any 
case subject to the other provisions of this 
Directive relating to authorisation schemes.

supply of services available to users. Such a 
procedure, which may involve both purely 
commercial criteria and non-commercial 
criteria aimed, inter alia, at the protection 
of public health, health and safety in the 
workplace, the environment, or the 
preservation of the Member State’s cultural 
heritage and the quality of education, must 
provide guarantees of transparency and 
impartiality and the authorisation thus 
granted must not have an excessive duration, 
or be subject to automatic renewal, or confer 
any advantage on the successful provider. In 
particular, the duration of the authorisation 
granted must be fixed in such as way that it 
does not restrict or limit free competition 
beyond what is necessary to enable the 
provider to recoup the cost of investment 
and to make a fair return on the capital 
invested. Cases where the number of 
authorisations is limited for reasons other 
than scarcity of natural resources or 
technical capacity remain in any case subject 
to the other provisions of this Directive 
relating to authorisation schemes.

Justification

As is the case with public health, education is also very important for each Member State. It is 
their prerogative and competence (subsidiarity).

Amendment 15
Recital 29

(29) The overriding reasons relating to the 
public interest to which reference is made in 
certain harmonisation provisions of this 
Directive are those recognised by the Court 
of Justice in relation to Articles 43 and 49 of 
the Treaty, notably the protection of 
consumers, recipients of services, workers 
and the urban environment.

(29) The overriding reasons relating to the 
public interest to which reference is made in 
certain harmonisation provisions of this 
Directive include those recognised by the 
Court of Justice in relation to Articles 43 and 
49 of the Treaty, notably the protection of 
consumers, recipients of services, workers 
and the urban environment, as well as 
economic services which the responsible 
Member State or the Community subjects to 
specific public service obligations by virtue 
of a general interest criterion,  those
services which may involve environmental 
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hazard, educational or health care services 
and residential care services for persons 
who, through age-related or other 
infirmity, or because they are children, are 
incapable of leading fully independent 
lives.

Justification

The Commission’s definition of essential services is much too narrow.

Amendment 16
Recital 32

(32) The prohibition of economic tests as a 
prerequisite for the grant of authorisation 
covers economic tests as such, but not 
requirements which are objectively justified 
by overriding reasons relating to the public 
interest, such as protection of the urban 
environment. That prohibition does not 
affect the exercise of the powers of the 
authorities responsible for applying 
competition law.

deleted

Justification

In line with Amendment 32 to Article 14(5) tabled by Mrs Liotard.

Amendment 17
Recital 33a (new)

(33a) The provisions of this Directive 
concerning the mutual evaluation 
procedure do not affect Member States' 
freedom to legislate for a higher level of 
protection in respect of certain matters 
relating to the public interest.

Justification

It should be explicitly stated that a high level of protection of public health may justify 
restrictions on freedom of establishment, e.g. by way of specific requirements regarding the 
legal form of service provider, which would not be justified in respect of other services.

Amendment 18
Recital 34
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(34) The restrictions to be examined include 
national rules which, on grounds other than 
those relating to professional qualifications, 
reserve access to activities such as games of 
chance to particular providers. Similarly, 
among the requirements to be examined are 
"must carry" rules applicable to cable 
operators which, by imposing an obligation 
on an intermediary service provider to give 
access to certain services delivered by 
specific service providers, affect his freedom 
of choice, access to programmes and the 
choice of the recipients.

(34) The restrictions to be examined include 
national rules which, on grounds other than 
those relating to professional qualifications, 
reserve access to certain activities to 
particular providers. Similarly, among the 
requirements to be examined are "must 
carry" rules applicable to cable operators 
which, by imposing an obligation on an 
intermediary service provider to give access 
to certain services delivered by specific 
service providers, affect his freedom of 
choice, access to programmes and the choice 
of the recipients.

Justification

Gambling involves by definition questions of public health, public order and morality and is 
therefore, with the exception of responsibilities accorded to it under Article 152 of the Treaty,  
entirely outside the competence of the Community institutions and must remain a matter for 
the Member States to regulate as they see fit. It is therefore inappropriate to give it as an 
example in this recital.

Amendment 19
Recital 37

(37) In order to secure effective 
implementation of the free movement of 
services and to ensure that recipients and 
providers can benefit from and supply 
services throughout the Community 
regardless of frontiers, it is necessary to 
establish the principle that a provider may
be subject only to the law of the Member 
State in which he is established. That 
principle is essential in order to enable 
providers, especially SMEs, to avail 
themselves with full legal certainty of the 
opportunities offered by the internal 
market. By thus facilitating the free 
movement of services between Member 
States, that principle, together with 
harmonisation and mutual assistance 
measures, also enables recipients to gain 
access to a wider choice of high quality 
services from other Member States. That
principle should be complemented by an 
assistance mechanism enabling the 
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recipient, in particular, to be informed 
about the laws of the other Member States, 
and by the harmonisation of rules on the 
transparency of service activities.

Justification

The Country of Origin Principle is both disproportionate and unworkable, and can only lead 
to an undermining of reasonable and proportionate legal requirements designed to protect 
public health, the environment and other aspects of the public interest. It is also in  
contradiction of the clear intention of Article 43 of the Treaty, which states that freedom of 
establishment within the EU includes the right to take up and pursue activities as self-
employed persons and to set up and manage undertakings ‘under the conditions laid down for 
its own nationals by the law of the country where such establishment is effected.

Amendment 20
Recital 38

(38) It is also necessary to ensure that 
supervision of service activities is carried 
out at source, that is to say, by the 
competent authorities of the Member State 
in which the provider is established. The 
competent authorities of the country of 
origin are best placed to ensure the 
effectiveness and continuity of supervision 
of the provider and to provide protection 
for recipients not only in their own Member 
State but also elsewhere in the Community. 
In order to establish mutual trust between 
Member States in the regulation of service 
activities, it should be clearly laid down that 
responsibility under Community law for 
supervision of the activities of providers, 
regardless of the place where the service is 
provided, lies with the Member State of 
origin. Determination of judicial 
jurisdiction does not fall within the scope of 
this Directive but within that of Council 
Regulation (EC) No 44/2001 of 
22 December 2000 on jurisdiction and the 
recognition and enforcement of judgements 
in civil and commercial matters, or other 
Community instruments such as 
Directive 96/71/EC of the European 
Parliament and of the Council of 
16 December 1996 concerning the posting 
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of workers in the framework of the 
provision of services.

Justification

The authorities of another Member State cannot reasonably be expected to provide effective 
supervision of service providers where the service in question is provided in another Member 
State, and where the economic interests of the Member State in which the service provider is 
established may be affected. This deletion is also consistent with the deletion of Recital 37.

Amendment 21
Recital 39

(39) As a corollary to the principle that the 
law of the country of origin should apply 
and that the country of origin should be 
responsible for supervision, it is necessary 
to lay down the principle that Member 
States may not restrict services coming 
from another Member State.

deleted

Justification

Consistent with the deletion of the Country of Origin principle.

Amendment 22
Recital 40

(40) It is necessary to provide that the rule 
that the law of the country of origin is to 
apply may be departed from only in the 
areas covered by derogations, general or 
transitional. Those derogations are 
necessary in order to take into account the 
level of integration of the internal market 
or certain Community instruments relating 
to services pursuant to which a provider is 
subject to the application of a law other 
than that of the Member State of origin. 
Moreover, by way of exception, measures 
against a given provider may also be 
adopted in certain individual cases and 
under certain strict procedural and 
substantive conditions. In order to ensure 
the legal certainty which is essential in 
order to encourage SMEs to provide their 
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services in other Member States, those 
derogations should be limited to what is 
strictly necessary. In particular, derogation 
should be possible only for reasons related 
to the safety of services, exercise of a health 
profession or matters of public policy, such 
as the protection of minors, and to the 
extent that national provisions in this field 
have not been harmonised. In addition, any 
restriction of the freedom to provide 
services should be permitted, by way of 
exception, only if it is consistent with
fundamental rights which, as the Court of 
Justice has consistently held, form an 
integral part of the general principles of 
law enshrined in the Community legal 
order.

Justification

Consistent with removal of reference to Country of Origin Principle above.

Amendment 23
Recital 41

(41) In cases where a provider moves 
temporarily to a Member State other than the 
Member State of origin, it is necessary to 
provide for mutual assistance between those 
two States so that the former can carry out 
checks, inspections and enquiries at the 
request of the Member State of origin or 
carry out such checks on its own initiative if 
these are merely factual checks. Moreover, 
it should be possible in the case of posted 
workers for the Member State of posting to 
take action against a provider established in 
another Member State in order to ensure 
compliance with the employment and 
working conditions applicable under 
Directive 96/71/EC.

(41) In cases where a provider moves 
temporarily to a Member State other than the 
Member State of origin, it is necessary to 
provide for mutual assistance between those 
two States so that the former can carry out 
checks, inspections and enquiries at the 
request of the Member State of origin or 
carry out such checks on its own initiative. 
Moreover, it should be possible in the case 
of posted workers for the Member State of 
posting to take action against a provider 
established in another Member State in order 
to ensure compliance with the employment 
and working conditions applicable under 
Directive 96/71/EC.

Justification

Consistent with removal of reference to Country of Origin Principle above.
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Amendment 24
Recital 42

(42) It is appropriate to provide for 
derogation from the country of origin 
principle in the case of services covered by 
a general prohibition in the Member State 
to which a provider has moved, if that 
prohibition is objectively justified by 
reasons relating to public policy, public 
security or public health. That derogation 
should be limited to general prohibitions 
and should not, for example, cover national 
schemes which, while not prohibiting an 
activity in a general manner, reserve the 
exercise of that activity to one or several 
specific operators, or which prohibit the 
exercise of an activity without prior 
authorisation. The fact that a Member 
State permits an activity, but reserves it to 
certain operators, means that the activity is 
not subject to a general prohibition and is
not regarded as inherently contrary to 
public policy, public security or public 
health. Consequently, the exclusion of such 
an activity from the scope of the Directive 
would not be justified.
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Justification

Consistent with removal of reference to Country of Origin Principle above. Member States 
should have the right to monitor and control all economic activity within their jurisdiction, 
provided that they do so in full respect of proportionality and of their obligations under the 
Treaty.

Amendment 25
Recital 43

(43) The country of origin principle should 
not apply to specific requirements, laid 
down by the Member State to which a 
provider has moved, the rationale for which 
is inextricably linked to the particular 
characteristics of the place where the 
service is provided, and which must be 
fulfilled in order to maintain public policy, 
public safety, public health or the 
protection of the environment. Such would 
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be the position, for example, in the case of 
authorisations to occupy or use the public 
highway, requirements relating to the 
organisation of public events or 
requirements relating to the safety of 
building sites.

Justification

Consistent with removal of reference to Country of Origin Principle above.

Amendment 26
Recital 45

(45) The exclusion from the country of 
origin principle of matters relating to the 
registration of vehicles leased in a Member 
State other than that in which they are used 
follows from the case-law of the Court of 
Justice, which has accepted that a Member 
State may impose such an obligation, in 
accordance with proportionate conditions, 
in the case of vehicles used on its territory. 
That exclusion does not cover occasional or 
temporary rental.
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Justification

Consistent with removal of reference to Country of Origin Principle above.

Amendment 27
Recital 46

(46) It is appropriate to apply the country of 
origin principle to the field of contracts 
concluded by consumers for the supply of 
services only to the extent that Community 
Directives provide for full harmonisation, 
because in such cases the levels of 
consumer protection are equivalent. The 
derogation from the country of origin 
principle relating to the non-contractual 
liability of a provider in the case of an 
accident involving a person and occurring 
as a consequence of the service provider's 
activities in the Member State into which 
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he has moved temporarily concerns 
physical or material damage suffered by a 
person in the accident.

Justification

Consistent with removal of reference to Country of Origin Principle above.

Amendment 28
Recital 47

(47) It is necessary to allow Member States 
the possibility, exceptionally and on a case-
by-case basis, of taking measures which 
derogate from the country of origin 
principle in respect of a provider 
established in another Member State, for 
certain reasons such as the safety of 
services. It should be possible to take such 
measures only in the absence of 
harmonisation at Community level. 
Moreover, that possibility should not permit 
restrictive measures to be taken in areas in 
which other Directives prohibit all 
derogation from the free movement of 
services, such as Directive 1999/93/EC or 
Directive 98/84/EC of the European 
Parliament and the Council of 20 
November 1998 on the legal protection of 
services based on, or consisting of, 
conditional access. Nor should that 
possibility permit the extension or 
limitation of derogations provided for in 
other Directives, such as Council Directive 
89/552/EEC of 3 October 1989 on the 
coordination of certain provisions laid 
down by law, regulation or administrative 
action in Member States concerning the 
pursuit of television broadcasting activities 
or Directive 2000/31/EC.
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Justification

Consistent with removal of reference to Country of Origin Principle above.

Amendment 29
Recital 51



PE 350.110v02-00 22/53 AD\559312EN.doc

EN

(51) In accordance with the principles 
established by the Court of Justice with 
regard to the freedom to provide services, 
and without endangering the financial 
balance of Member States’ social security 
systems, greater legal certainty as regards 
the reimbursement of health costs should 
be provided for patients, who benefit as 
recipients from the free movement of 
services, and for health professionals and 
managers of social security systems.
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Justification

While the case-law developed by the European Court of Justice has already established a 
right for patients to gain access to medical treatment in another Member State under certain 
conditions (e.g. if it is not available within a reasonable time-frame in their country of 
residence), it is premature to legislate on the free movement of health services prior to 
examining the conclusions of the review of patient mobility. A horizontal framework directive 
of this nature is not an appropriate instrument to deal with health services. It is therefore 
preferable to adopt specific legislation on health services and improvement of patient 
mobility.
In line with the amendment deleting Article 23.

Amendment 30
Recital 52

(52) Council Regulation (EEC) No 1408/71 
of 14 June 1971 on the application of social 
security schemes to employed persons, to 
self-employed persons and to members of 
their families moving within the 
Community and, in particular, its 
provisions regarding affiliation to a system 
of social security, fully applies to employed 
and self-employed workers who provide or 
take part in the supply of a service.
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Justification

In line with the amendment deleting Article 23.

Amendment 31
Recital 53

(53) Article 22 of Regulation (EEC) No 
1408/71, which concerns authorisation for 
assuming the costs of health care provided 

deleted



AD\559312EN.doc 23/53 PE 350.110v02-00

EN

in another Member State, contributes, as 
the Court of Justice has emphasised, to 
facilitating the free movement of patients 
and the provision of cross-border medical 
services. The purpose of that provision is to 
ensure that insured persons possessing an 
authorisation have access to health care in 
another Member State under conditions 
which, as regards the assumption of costs, 
are as favourable as those applying to 
insured persons in that Member State. It 
thus confers on insured persons rights they 
would not otherwise have and facilitates the 
free movement of services. On the other 
hand, that provision does not seek to 
regulate, nor in any way to prevent, 
reimbursement, at the rates applicable in 
the Member State of affiliation, of the costs 
of health care provided in another Member
State, even in the absence of a prior 
authorisation.

Justification

While the case-law developed by the European Court of Justice has already established a 
right for patients to gain access to medical treatment in another Member State under certain 
conditions (e.g. if it is not available within a reasonable time-frame in their country of 
residence), it is premature to legislate on the free movement of health services prior to 
examining the conclusions of a review of patient mobility. Consequential to amendments to 
Recitals 14, 53, 54, 55, 56, 57 and to Articles 2.2, 4(10), 17(18), 23. A horizontal framework 
directive is not an appropriate instrument to deal with health services. It is therefore 
preferable to adopt specific legislation on health services and improvement of patient 
mobility.
In line with the amendment deleting Article 23.

Amendment 32
Recital 54

(54) In the light of the case-law developed 
by the Court of Justice on the free 
movement of services, it is necessary to 
abolish the requirement of prior 
authorisation for reimbursement by the 
social security system of a Member State 
for non-hospital care provided in another 
Member State, and Member States must 
amend their legislation accordingly. In so 
far as the reimbursement of such care 
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remains within the limits of the cover 
guaranteed by the sickness insurance 
scheme of the Member State of affiliation, 
abolition of the prior authorisation 
requirement is not likely seriously to 
disrupt the financial equilibrium of social 
security systems. As the Court of Justice 
has consistently held, the conditions under 
which Member States grant non-hospital 
care on their own territory remain 
applicable in the case of care provided in a 
Member State other than that of affiliation 
in so far as those conditions are compatible 
with Community law. By the same token, 
authorisation schemes for the assumption 
of costs of care in another Member State 
must comply with this Directive as regards 
the conditions for granting authorisation 
and the related procedures.

Justification

While the case-law developed by the European Court of Justice has already established a 
right for patients to gain access to medical treatment in another Member State under certain 
conditions (e.g. if it is not available within a reasonable time-frame in their country of 
residence), it is premature to legislate on the free movement of health services prior to 
examining the conclusions of a review of patient mobility. Consequential to amendments to 
Recitals 14, 53, 54, 55, 56, 57 and to Articles 2.2, 4(10), 17(18), 23. A horizontal framework 
directive is not an appropriate instrument to deal with health services. It is therefore 
preferable to adopt specific legislation on health services and improvement of patient 
mobility.
In line with the amendment deleting Article 23.

Amendment 33
Recital 55

(55) As the Court of Justice has 
consistently held with regard to the free 
movement of services, a system of prior 
authorisation for the reimbursement of 
hospital care provided in another Member 
State appears justified by the need to plan 
the number of hospital infrastructures, 
their geographical distribution, the mode of 
their organisation, the equipment with 
which they are provided and even the 
nature of the medical services which they 
are able to offer. The aims of such 
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planning are to ensure, within each 
Member State, sufficient permanent access 
to a balanced range of quality hospital 
care, to secure efficient cost management 
and, so far as is possible, to avoid wastage 
of financial, technical or human resources. 
In accordance with the case-law of the 
Court of Justice, the concept of hospital 
care must be objectively defined and a 
system of prior authorisation must be 
proportionate to the general interest 
objective pursued.

Justification

Consequential to amendments (to Recitals 14, 53, 54, 55, 56, 57 and to Articles 2.2, 4(10), 
17(18), 23) which aim at removing health services from the scope of this legislation. A 
horizontal framework directive of this nature is not an appropriate instrument to deal with 
health services. It is therefore preferable to adopt specific legislation on health services and 
improvement of patient mobility.
In line with the amendment deleting Article 23.

Amendment 34
Recital 56

(56) Article 22 of Council Regulation 
(EEC) No 1408/71 specifies the 
circumstances in which the competent 
national institution may not refuse an 
authorisation sought on the basis of that 
provision. Member States may not refuse 
authorisation in cases where the hospital 
care in question, when provided in their 
territory, is covered by their social security 
system, and treatment which is identical or 
equally effective cannot be obtained in time 
in their territory under the conditions laid 
down by their social security system. The 
Court of Justice has consistently held that 
the condition relating to acceptable delay 
must be considered together with all the 
circumstances of each case, taking due 
account not only of the medical condition 
of the patient at the time when 
authorisation is requested, but also his 
medical history and the probable evolution 
of his illness.
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Justification

Consequential to amendments (to Recitals 14, 53, 54, 55, 56, 57 and to Articles 2.2, 4(10), 
17(18), 23) which aim at removing health services from the scope of this legislation. A 
horizontal framework directive of this nature is not an appropriate instrument to deal with 
health services. It is therefore preferable to adopt specific legislation on health services and 
improvement of patient mobility.
In line with the amendment deleting Article 23.

Amendment 35
Recital 57

(57) The assumption of costs, by the social 
security systems of the Member States, in 
respect of health care provided in another 
Member State must not be lower than that 
provided for by their own social security 
system for health care provided in their 
territory. As the Court has consistently 
pointed out with regard to the free 
movement of services, in the absence of 
authorisation, the reimbursement of non-
hospital care in accordance with the scales 
of the Member State of affiliation would 
not have a significant effect on the 
financing of its social security system. In 
cases where authorisation has been 
granted, in the framework of Article 22 of 
Regulation (EEC) No 1408/71, the 
assumption of costs is made in accordance 
with the rates applicable in the Member 
State in which the health care is provided. 
However, if the level of coverage is lower
than that to which the patient would have 
been entitled if he had received the same 
care in the Member State of affiliation, the 
latter must assume the remaining costs up 
to the level which would have applied.
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Justification

Consequential to amendments (to Recitals 14, 53, 54, 55, 56, 57 and to Articles 2.2, 4(10), 
17(18), 23) which aim at removing health services from the scope of this legislation. A 
horizontal framework directive of this nature is not an appropriate instrument to deal with 
health services. It is therefore preferable to adopt specific legislation on health services and 
improvement of patient mobility.
In line with the amendment deleting Article 23.
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Amendment 36
Recital 64

(64) It is necessary to put an end to the total 
prohibitions of commercial 
communications by the regulated 
professions, not by removing bans on the 
content of a commercial communication 
but rather those which, in a general way 
and for a given profession, forbid one or 
more forms of commercial communication, 
such as a ban on all advertising in one or 
more given media. As regards the content 
and methods of commercial 
communication, it is necessary to 
encourage professionals to draw up, in 
accordance with Community law, codes of 
conduct at Community level.
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Justification

The regulation of commercial communications by certain professions has long been 
considered necessary by some Member States as contributing to the protection of the 
consumer as well as to the integrity and dignity of the professions themselves. The extent to 
which this is the case in any given Member State will depend on a number of factors including 
aspects of national culture and tradition. It is inappropriate for the Commission to attempt to 
establish such a broad interpretation of its responsibility to further the internal market that it 
begins to interfere in matters which are rightly in the exclusive competence of the Member 
States.

Amendment 37
Recital 68

(68) This Directive is without prejudice to 
any legislative or other initiatives in the field
of consumer protection.

(68) This Directive is without prejudice to 
any legislative or other initiatives in the 
fields of consumer protection, 
environmental protection, workers’ health 
and safety, public health and patient 
mobility.

Justification

As in the case of consumer protection, it is of overriding importance that the furtherance of 
the single market for services not be pursued at the expense of these considerations.
Improvement of patient mobility is a high priority. Therefore, specific legislation should be 
adopted in order to facilitate and to improve the free movement of patients in the EU.
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Amendment 38
Recital 72

(72) This Directive respects fundamental 
rights and observes the principles which are 
recognised notably in the Charter of 
Fundamental Rights of the European Union 
and, in particular, in Articles 8, 15, 21 and 
47 thereof.

(72) This Directive respects fundamental 
rights and observes the principles which are 
recognised notably in the Charter of 
Fundamental Rights of the European Union 
and, in particular, in Articles 8, 15, 21, 34 to 
38 and 47 thereof.

Justification

These articles of the Charter of Fundamental Rights are of relevance to the citizens' rights 
provisions referred to in citation 72 of the proposal for a directive. In addition, reference 
should be made to other rights, notably in the social and economic field, relating to social 
security and social assistance, health protection, access to services of general economic 
interest, environmental protection and consumer protection. All those articles lay down the 
objectives of achieving high standards of protection or improving quality, and most call for 
respect where possible not only for Community law but also for national law or practice.

Amendment 39
Article 1

This Directive establishes general provisions 
facilitating exercise of the freedom of 
establishment for service providers and the 
free movement of services.

This Directive establishes general provisions 
facilitating exercise of the freedom of 
establishment for service providers and the 
free movement of services. In so doing it 
seeks to contribute to the fulfilment of the 
tasks laid down in Article 2 of the Treaty, 
including the sustainable development of 
economic activities leading to a high level 
of employment and of social protection and 
respecting the need for a high level of 
protection and improvement of the quality 
of the environment.
It does not require Member States to 
liberalise services of public interest or 
privatise public establishments which offer 
such services.

Justification

It is important that in stating the objectives of what is primarily a measure to ensure the free 
movement of services, the Directive includes a reminder of the broader goals of the European 
Community, goals which cannot be subordinated one to another, for example by prejudicing 
environmental, public health or social protection through the introduction of liberalising 
measures which in some circumstances may be disproportionate.
It must be made clear that the Directive does not compel Member States to liberalise services 
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of public interest or to privatise public establishments offering such services or require them 
to abolish existing monopolies, including lotteries. Monopolies curb the urge to gamble, on 
the one hand, and, on the other, bring in substantial revenue for the common good. 
Clarification must be provided in the body of the Directive.

Amendment 40
Article 2, paragraph 2, point (c a) (new)

(ca) services of general economic interest 
which the responsible Member State or the 
Community subjects to specific public 
service obligations;

Justification

Article III-6 of the Constitutional Treaty states that “…the Union and the Member States… 
shall take care that such services operate on the basis of principles and conditions, in 
particular economic and financial, which enable them to fulfil their missions. European laws 
shall define these principles and conditions without prejudice to the competence of Member 
States, in compliance with the Constitution, to provide, to commission and to fund such 
services.” Failure to exclude services of general interest from the provisions of this Directive 
would constitute such a prejudice.

Amendment 41
Article 2, paragraph 2, point (c b) (new)

(cb) social services of general interest 
which the responsible Member State or the 
Community subjects to specific public 
service obligations including, but not 
limited to, residential care services for 
persons who, through age-related or other 
infirmity, or because they are children, are 
incapable of leading fully independent 
lives;

Justification

The White Paper on Services of General Interest [COM (2004)374] states that “Social 
services of general interest have a specific role to play as an integral part of the European to 
play as an integral part of the European model of society. Based on the principle of solidarity, 
social services of general interest are people-centred and ensure that citizens can effectively 
enjoy their fundamental rights and a high level of social protection, and they strengthen 
social and territorial cohesion.” The inclusion of such services in the provisions of this 
Directive would prejudice this role.
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Amendment 42
Article 2, paragraph 2, point (c c) (new)

(cc) health services;

Justification

Consequential to amendments (to Recitals 14, 53, 54, 55, 56, 57 and to Articles 2.2, 4(10), 
17(18), 23) which aim at removing health services from the scope of this legislation. A 
horizontal framework directive of this nature is not an appropriate instrument to deal with 
health services. It is therefore preferable to adopt specific legislation on health services and 
improvement of patient mobility.

Amendment 43
Article 2, paragraph 2, point (c d) (new)

(cd) water distribution services;

Justification

This directive must not threaten the principle that the management of water distribution 
services must remain within the public sector. In particular, Articles 9 to 15, concerning the 
authorisation procedures, need to be accompanied by specific measures for services of 
general interest provided by public institutions.

Amendment 44
Article 2, paragraph 2, point (c e) (new)

(ce) services which may involve 
environmental hazard or risks potentially 
prejudicial to public health, and which 
therefore require careful execution and 
close supervision;

Justification

The authorities of another Member State cannot reasonably be expected to provide effective 
supervision of service providers where the service in question is provided in another Member 
State, and where the economic interests of the Member State in which the service provider is 
established may be affected. Where public health is involved, a Member State should not be 
expected to abdicate its responsibilities in this way.

Amendment 45
Article 2, paragraph 2, point (c f) (new)
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(cf) educational services the whole or part 
of the cost of which is paid or refundable 
by the state or other public authority of the 
Member State in which the service is 
provided.

Justification

Education is the foundation of national culture and is thus, with certain careful and useful 
exceptions, generally left to the competence of the Member States. Funding by public 
authority is a clear recognition of the socially useful function of an educational service and 
the addition of this criteria is intended to exclude commercial services which, though they 
have an educational content, are not recognised as worthy of such public support – e.g. 
private language schools or IT training services aimed at the private sector.

Amendment 46
Article 3, paragraph 2

Application of this Directive shall not 
prevent the application of provisions of 
other Community instruments as regards the 
services governed by those provisions.

This Directive shall apply unless otherwise 
provided by other Community instruments 
as regards the services governed by those 
provisions.

Justification

The provisions of the services Directive should not apply where there are requirements under 
Community instruments concerning the establishment and provision of environmental 
services (e.g. the EMAS Regulation, waste framework directive). Existing (quality) standards 
for the performance of the activity should not be covered by the Directive. Article 3(2) should 
therefore expressly refer to the applicability of other Community legal provisions concerning 
freedom of establishment and freedom to provide services.

Amendment 47
Article 4, point 10

(10) “hospital care” means medical care 
which can be provided only within a 
medical infrastructure and which normally 
requires the accommodation therein of the 
person receiving the care, the name, 
organisation and financing of that 
infrastructure being irrelevant for the 
purposes of classifying such care as 
hospital care;
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Justification

Consequential to amendments (to Recitals 14, 53, 54, 55, 56, 57 and to Articles 2.2, 4(10), 
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17(18), 23) which aim at removing health services from the scope of this legislation. A 
horizontal framework directive of this nature is not an appropriate instrument to deal with 
health services. It is therefore preferable to adopt specific legislation on health services and 
improvement of patient mobility.

Amendment 48
Article 4, point 13 a (new)

(13a) "member of a regulated health 
profession"means a member of a regulated 
profession exercising an activity consisting 
of providing services for the diagnosis or 
treatment of illnesses, such as medical, 
paramedical and pharmaceutical services; 

Justification

A definition of health professionals is necessary to delimit the exclusion of health services 
introduced in Article (2)(cc) (new).

Amendment 49
Article 5, paragraph 3

3. Paragraph 2 shall not apply to the 
documents referred to in Article 46 of 
Directive ../../EC of the European 
Parliament and of the Council or in 
Article 45(3) of Directive ../../EC of the 
European Parliament and of the Council.

3. Paragraph 2 shall not apply to the 
provisions of the European Parliament and 
of the Council or of Directive ../../EC of the 
European Parliament and of the Council.

Justification

As other provisions of these two directives in course of adoption may apply, it is preferable to 
provide for reference to them as such if necessary, rather than to specific provisions. 

Amendment 50
Article 7, paragraph 1, point (a a) (new)

(aa) the environmental regulations 
applicable to the service and the labour law 
and conditions of employment which, at the 
minimum, apply to the service concerned, 
the provisions in force concerning 
consumer protection, and health and safety 
regulations;
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Justification

For foreign-based service providers it is very difficult to ascertain what regulations apply in 
the country where the service is provided. Information about environmental regulations, 
conditions of employment, etc., must therefore likewise be available from the single point of 
contact.

Amendment 51
Article 9, paragraph 1, point (b)

(b) the need for an authorisation scheme is 
objectively justified by an overriding reason 
relating to the public interest;

(b) the need for an authorisation scheme is 
objectively justified by an overriding reason 
relating to the public interest. Such an 
overriding reason may include, but shall 
not be limited to, considerations of public 
health, the health and safety of employees 
or self-employed persons, the protection of 
the environment, the preservation of the 
cultural heritage and the furtherance of 
any public policy goal which is not in 
conflict with the Treaty;

Justification

The proposed wording of is too vague and general, leaving too much to the discretion of 
courts. By including a non-exhaustive list, the Directive will give guidance without becoming 
more restrictive.

Amendment 52
Article 9, paragraph 1, point (c)

(c) the objective pursued cannot be attained 
by means of a less restrictive measure, in 
particular because an a posteriori
inspection would take place too late to be 
genuinely effective.

(c) the objective pursued cannot be attained 
by means of a less restrictive measure.

Justification

The proposed wording is too restrictive. Reasons other than that given may indicate that a 
less restrictive measure would not be effective.

Amendment 53
Article 12, paragraph 2 a (new)

2a. Without prejudice to Articles 9 and 10, 
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Member States may take into account, in 
applying their selection procedure, 
considerations of public health, the health 
and safety of employees or self-employed 
persons, the protection of the environment, 
the preservation of the cultural heritage 
and the furtherance of any public policy 
goal which is not in conflict with the 
Treaty.

Justification

Where the provision of a service may have implications for public health, health and safety in 
the workplace, the environment, a Member State’s cultural heritage or any other vital 
consideration which falls outside the purely commercial, it is reasonable for Member States 
to apply non-commercial criteria as an aspect of their selection procedure, provided in all 
cases that these are non-discriminatory and in keeping with the Treaty.

Amendment 54
Article 13, paragraph 3

3. Authorisation procedures and formalities 
shall provide interested parties with a 
guarantee that their application will be 
processed as quickly as possible and, in any 
event, within a reasonable period which is 
fixed and published in advance.

3. Authorisation procedures and formalities 
shall provide interested parties with a 
guarantee that their application will be 
processed as quickly as possible and, in any 
event, within a reasonable period which is 
fixed and published in advance. The period 
allowed between application and the grant 
or refusal of authorisation shall be 
sufficient for effective consultation of all 
parties who may be affected by the decision, 
taking into account any implications for 
public health, the health and safety of 
employees or self-employed persons, the 
protection of the environment, the 
preservation of the cultural heritage and 
the furtherance of any public policy goal 
which is not in conflict with the Treaty.

Justification

Citizens, either as interested individuals or organised as civil society, have a right to make 
their views known to the authorities in cases where the authorisation or non-authorisation of 
the provision of a service may have implications for public or occupational health, the 
protection of the environment or the cultural heritage or the furtherance of other legitimate 
policy goals.



AD\559312EN.doc 35/53 PE 350.110v02-00

EN

Amendment 55
Article 13, paragraph 4

4. Failing a response within the time period 
set in accordance with paragraph 3, 
authorisation shall be deemed to have been 
granted. Different arrangements may 
nevertheless be put in place in respect of 
certain specific activities, where objectively 
justified by overriding reasons relating to 
the public interest.

deleted

Justification

Authorisation cannot be automatic if the deadline laid down in the acknowledgement of 
receipt for the response is not met. The authorities must be allowed the best possible 
conditions for the proper consideration of requests, while being aware that they are obliged 
to reach a decision as soon as possible.

Amendment 56
Article 13, paragraph 5, point (c)

c) a statement that in the absence of a 
response within the period specified, the 
authorisation shall be deemed to have been 
granted.

deleted

Justification

In line with the amendment to Article 13(4).

Amendment 57
Article 14, point 5

(5) the case-by-case application of an 
economic test making the granting of 
authorisation subject to proof of the 
existence of an economic need or market 
demand, or an assessment of the potential 
or current economic effects of the activity, 
or an assessment of the appropriateness of 
the activity in relation to the economic 
planning objectives set by the competent 
authority;

deleted

Justification

Effectively forbidding Member States and their public authorities from establishing and 
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pursuing economic planning objectives in the public interest, as would this paragraph of 
Article 14, is neither justified nor required by the Treaty. Abuse of such activities in  order to 
impose conditions which are in reality discriminatory or otherwise in conflict with the Treaty 
is already effectively prevented by the Treaty. The prohibition stipulated in this paragraph is 
therefore disproportionate.

Amendment 58
Article 14, point 8

(8) an obligation to have been entered, for 
a given period, in the registers held in their 
territory or to have exercised the activity for 
a given period in their territory. 

deleted

Amendment 59
Article 15, paragraph 1

1. Member States shall examine whether, 
under their legal system, any of the
requirements listed in paragraph 2 are 
imposed and shall ensure that any such 
requirements are compatible with the 
conditions laid down in paragraph 3. 

1. Member States shall examine whether, 
under their legal system, any of the
requirements listed in paragraph 2 are 
imposed and shall indicate whether any 
such requirements are compatible with the 
conditions laid down in paragraph 3.

Member States shall adapt their laws, 
regulations or administrative provisions so 
as to make them compatible with those 
conditions.

Justification

Certain requirements relating to service liberalisation call for a step-by-step approach. 
Adaptation of national rules to the conditions of paragraph 3, where it is necessary, must not 
be carried out hastily or to the detriment of the objective of harmonisation of the legislation 
concerned.

Amendment 60
Article 15, paragraph 3, introductory part

3. Member States shall verify that 
requirements referred to in paragraph 2 
satisfy the following conditions:

3. Member States shall indicate whether 
requirements referred to in paragraph 2 
satisfy the following conditions:

Justification

In line with the amendment to Article 15(1).

Amendment 61
Article 15, paragraph 3a (new)



AD\559312EN.doc 37/53 PE 350.110v02-00

EN

3a. The information collected, subject to 
the provisions of paragraphs 1 to 3 of this 
Article, should make it possible to improve 
conditions of access and quality of service. 
The Member States, in cooperation with the 
Commission and the European Parliament, 
shall encourage the adoption of national 
measures or rules aimed at improving 
service quality and access within their 
territory.

Justification
Cf. amendment to Article 15(1).
The activity of evaluation should not have to entail the elimination of all or part of the criteria 
concerned, since their main function is to ensure the public interest. The information should 
make it possible to harmonise conditions between the Member States, and, above all, to 
pursue the objective of the continual improvement of services in terms of both access and 
quality, in order to guarantee our fellow citizens living conditions that are worthy of our 
societies and the European social model.

Amendment 62
Article 16

Country of origin principle
(1) Member States shall ensure that 
providers are subject only to the national 
provisions of their Member State of origin 
which fall within the coordinated field.
(2) Paragraph 1 shall cover national 
provisions relating to access to and the 
exercise of a service activity, in particular 
those requirements governing the 
behaviour of the provider, the quality or 
content of the service, advertising, 
contracts and the provider's liability. 

deleted

(3) The Member State of origin shall be 
responsible for supervising the provider 
and the services provided by him, including 
services provided by him in another 
Member State.
(4) Member States may not, for reasons 
falling within the coordinated field, restrict 
the freedom to provide services in the case 
of a provider established in another 
Member State, in particular, by imposing 
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any of the following requirements: 

(a) an obligation on the provider to have an 
establishment in their territory;
(b) an obligation on the provider to make a 
declaration or notification to, or to obtain 
an authorisation from, their competent 
authorities, including entry in a register or 
registration with a professional body or 
association in their territory;

(c) an obligation on the provider to have an 
address or representative in their territory 
or to have an address for service at the 
address of a person authorised in that 
territory; 
(d) a ban on the provider setting up a 
certain infrastructure in their territory, 
including an office or chambers, which the 
provider needs to supply the services in 
question;

(e) an obligation on the provider to comply 
with requirements, relating to the exercise 
of a service activity, applicable in their 
territory;
(f) the application of specific contractual 
arrangements between the provider and the 
recipient which prevent or restrict service 
provision by the self-employed;

(g) an obligation on the provider to possess 
an identity document issued by its 
competent authorities specific to the 
exercise of a service activity;
(h) requirements which affect the use of 
equipment which is an integral part of the 
service provided;

(i) restrictions on the freedom to provide 
the services referred to in Article 20, the 
first subparagraph of Article 23(1) or
Article 25(1).
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Justification

The country of origin principle of this article amounts to a legal incitement to relocate to the 
countries with the least demanding fiscal, social and environmental standards in order to set 
up 'mailbox companies' which could, from their company seat, extend their reach over the EU 
in conditions that would defy all competition. The result would be extreme pressure on those 
countries whose social, fiscal and environmental standards are more protective of the general 
interest. The entire article should be deleted.

Amendment 63
Article 17

General derogations from the country of 
origin principle

deleted

Article 16 shall not apply to the 
following: 
(1) postal services within the 
meaning of point (1) of Article 2 of 
Directive 97/67/EC of the European 
Parliament and the Council; 
(2) electricity distribution services 
within the meaning of point (5) of 
Article 2 of Directive 2003/54/EC of the 
European Parliament and of the 
Council;
(3) gas distribution services within 
the meaning of point (5) of Article 2 of
Directive 2003/55/EC of the European 
Parliament and of the Council;
(4) water distribution services;
(5) matters covered by Directive 
96/71/EC;
(6) matters covered by Directive 
95/46/EC of the European Parliament 
and of the Council
(7) matters covered by Council 
Directive 77/249/EEC
(8) the provisions of Article [..] of 
Directive ../../EC on the recognition of 
professional qualifications;
(9) the provisions of Regulation 
(EEC) No 1408/71 determining the 
applicable legislation;
(10) the provisions of Directive 
…/../EC of the European Parliament 
and the Council [on the right of citizens 
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of the Union and their family members 
to move and reside freely within the 
territory of the Member States, 
amending Regulation (EEC) 1612/68 
and repealing Directives 64/221/EEC, 
68/360/EEC, 72/194/EEC, 73/148/EEC, 
75/34/EEC, 75/35/EEC, 90/364/EEC, 
90/365/EEC and 93/96/EEC], that lay 
down the administrative formalities that 
beneficiaries must undertake before the 
competent authorities of the host 
Member States;
(11) in the case of the posting of third 
country nationals, the requirement for a 
short stay visa imposed by the Member 
State of posting, subject to the 
conditions set out in Article 25(2);
(12) the authorisation regime 
provided for in Articles 3 and 4 of 
Council Regulation (EEC) No 259/93 ;
(13) copyright, neighbouring rights, 
rights covered by Council Directive 
87/54/EEC and by Directive 96/9/EC of 
the European Parliament and of the 
Council as well as industrial property 
rights; 
(14) acts requiring by law the 
involvement of a notary;
(15) statutory audit;
(16) services which, in the Member 
State to which the provider moves 
temporarily in order to provide his 
service, are covered by a total 
prohibition which is justified by reasons 
relating to public policy, public security 
or public health;
(17) specific requirements of the 
Member State to which the provider 
moves, that are directly linked to the 
particular characteristics of the place 
where the service is provided and with 
which compliance is indispensable for 
reasons of public policy or public 
security or for the protection of public 
health or the environment;
(18) the authorisation system 
applicable to the reimbursement of 
hospital care;
(19) the registration of vehicles leased 
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in another Member State;
(20) the freedom of parties to choose 
the law applicable to their contract;
(21) contracts for the provision of 
services concluded by consumers to the 
extent that the provisions governing 
them are not completely harmonised at 
Community level;
(22) the formal validity of contracts 
creating or transferring rights in 
immovable property, where contracts are 
subject, under the law of the Member 
State in which the property is located, to 
imperative formal requirements;
(23) the non-contractual liability of a 
provider in the case of an accident 
involving a person and occurring as a 
consequence of the service provider's 
activities in the Member State to which 
he has moved temporarily.

Justification
The country of origin principle of this article amounts to a legal incitement to relocate to the 
countries with the least demanding fiscal, social and environmental standards in order to set 
up 'mailbox companies' which could, from their company seat, extend their reach over the EU 
in conditions that would defy all competition. The result would be extreme pressure on those 
countries whose social, fiscal and environmental standards are more protective of the general 
interest.
The articles referring to the country of origin principle should be deleted.

Amendment 64
Article 18
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Transitional derogations from the country 
of origin principle
1. Article 16 shall not apply for a 
transitional period to the following:
(a) the way in which cash-in-transit 
services are exercised;
(b) gambling activities which involve 
wagering a stake with pecuniary value in 
games of chance, including lotteries and 
betting transactions;
(c) access to the activity of judicial recovery 
of debts.
2. The derogations referred to in points (a) 
and (c) of paragraph 1 of this Article shall 
not apply after the date of application of the 
harmonisation instruments referred to in 
Article 40(1) or in any case after 1 January 
2010. 
3. The derogation referred to in point (b) of 
paragraph 1 of this Article shall not apply 
after the date of application of the 
harmonisation instrument referred to in 
Article 40(1)(b).

deleted

Justification
The country of origin principle of this article amounts to a legal incitement to relocate to the 
countries with the least demanding fiscal, social and environmental standards in order to set 
up 'mailbox companies' which could, from their company seat, extend their reach over the EU 
in conditions that would defy all competition. The result would be extreme pressure on those 
countries whose social, fiscal and environmental standards are more protective of the general 
interest.
The articles referring to the country of origin principle should be deleted.

Amendment 65
Article 19

Case-by-case derogations from the country 
of origin principle
1. By way of derogation from Article 16, 
and in exceptional circumstances only, a 
Member State may, in respect of a provider 
established in another Member State, take 

deleted
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measures relating to any of the following:
(a) the safety of services, including aspects 
related to public health;
(b) the exercise of a health profession;
(c) the protection of public policy, notably 
aspects related to the protection of minors.
2. The measures provided for in paragraph 
1 May be taken only if the mutual
assistance procedure laid down in Article 
37 is complied with and all the following 
conditions are fulfilled:
(a) the national provisions in accordance
with which the measure is taken have not 
been subject to Community harmonisation 
in the fields referred to in paragraph 1;

(b) the measures provide for a higher level 
of protection of the recipient than would be 
the case in a measure taken by the Member 
State of origin in accordance with its 
national provisions;
(c) the Member State of origin has not 
taken any measures or has taken measures 
which are insufficient as compared with 
those referred to in Article 37(2);
(d) the measures are proportionate.
3. Paragraphs 1 and 2 shall be without 
prejudice to provisions, laid down in 
Community instruments, which guarantee 
the freedom to provide services or which 
allow derogations therefrom.

Justification
The country of origin principle of this article amounts to a legal incitement to relocate to the 
countries with the least demanding fiscal, social and environmental standards in order to set 
up 'mailbox companies' which could, from their company seat, extend their reach over the EU 
in conditions that would defy all competition. The result would be extreme pressure on those 
countries whose social, fiscal and environmental standards are more protective of the general 
interest.
The articles referring to the country of origin principle should be deleted.

Amendment 66
Article 20, point (b)
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(b) limits on tax deductibility or on the grant 
of financial assistance by reason of the fact 
that the provider is established in another 
Member State or by reason of the location 
of the place at which the service is 
provided;

(b) limits on tax deductibility or on the grant 
of financial assistance by reason of the fact 
that the provider is established in another 
Member State;

Justification

It is reasonable for Member States to use tax deductibility and financial assistance to 
encourage or discourage certain economic activities in, for example, areas of outstanding 
natural beauty or special scientific interest, disadvantaged areas and so on. Where these are 
in keeping with the Treaty, they should of course be recognised as valuable policy 
instruments.

Amendment 67
Article 21, paragraph 2a (new)

2a. Restrictive measures that are justified 
on grounds of law and order, public safety, 
environmental protection or public health 
shall not be considered contrary to the 
provisions of paragraphs 1 and 2.

Justification

The implementation of the principle of non-discrimination at the receiver end poses problems 
for health services. Many health systems are based on the planning of supply, not of demand 
(free and non-discriminatory access for all citizens). Under the new directive, an 
establishment which, under a contract entered into with the health system of another Member 
State, agreed to accept patients from that Member State would not be able to allow the 
authorities of the receiving Member State to give priority of treatment to patients from its 
catchment area, whereas the objective of planning health care from the supply side is to meet 
the needs of those living within that catchment area.

Amendment 68
Article 23

Assumption of health care costs deleted
1. Member States may not make 
assumption of the costs of non-hospital 
care in another Member State subject to the 
granting of an authorisation, where the 
cost of that care, if it had been provided in 
their territory, would have been assumed by 
their social security system.
The conditions and formalities to which the 
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receipt of non-hospital care in their 
territory is made subject by Member States, 
such as the requirement that a general 
practitioner be consulted prior to 
consultation of a specialist, or the terms 
and conditions relating to the assumption 
of the costs of certain types of dental care, 
may be imposed on a patient who has 
received non-hospital care in another 
Member State.
2. Member States shall ensure that 
authorisation for assumption by their social 
security system of the cost of hospital care 
provided in another Member State is not 
refused where the treatment in question is 
among the benefits provided for by the 
legislation of the Member State of 
affiliation and where such treatment 
cannot be given to the patient within a time 
frame which is medically acceptable in the 
light of the patient’s current state of health 
and the probable course of the illness.
3. Member States shall ensure that the level 
of assumption by their social security 
system of the costs of health care provided 
in another Member State is not lower than 
that provided for by their social security 
system in respect of similar health care 
provided in their territory.
4. Member States shall ensure that their 
authorisation systems for the assumption of 
the costs of health care provided in another 
Member State are in conformity with 
Articles 9, 10, 11 and 13.

Justification

Consequential to amendments (to Recitals 14, 53, 54, 55, 56, 57 and to Articles 2.2, 4(10), 
17(18), 23) which aim at removing health services from the scope of this legislation. A 
horizontal framework directive of this nature is not an appropriate instrument to deal with 
health services. It is therefore preferable to adopt specific legislation on health services and 
improvement of patient mobility.

Amendment 69
Article 24, paragraph 1, subparagraph 2 
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However, the Member State of posting may 
not make the provider or the posted worker 
subject to any of the following obligations, 
as regards the matters referred to in point 
(5) of Article 17:
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(a) to obtain authorisation from, or to be 
registered with, its own competent 
authorities, or to satisfy any other 
equivalent requirement;
(b) to make a declaration, other than 
declarations relating to an activity referred 
to in the Annex to Directive 96/71/EC 
which may be maintained until 
31 December 2008;
(c) to have a representative in its territory;
(d) to hold and keep employment
documents in its territory or in accordance 
with the conditions applicable in its 
territory.

Justification

Provided the rules imposed conform to requirements of the Treaty, it is reasonable to allow a 
Member State to grant or withhold authorisations for economic activities conducted on its 
territory. The point of the single internal market is to prevent discrimination between, in this 
case, service providers established in any part of the Community. This measure is 
disproportionate to this goal.

Amendment 70
Article 24, paragraph 2, subparagraph 2

In the circumstances referred to in paragraph 
1, the Member State of origin shall assist the 
Member State of posting to ensure 
compliance with the employment and 
working conditions applicable under 
Directive 96/71/EC and shall, on its own 
initiative, communicate to the Member State 
of posting the information specified in the 
first subparagraph where the Member State 
of origin is aware of specific facts which 
indicate possible irregularities on the part of 
the provider in relation to employment and 
working conditions.

In the circumstances referred to in paragraph 
1, the Member State of origin shall assist the 
Member State of posting to ensure 
compliance with the employment and 
working conditions applicable under 
Directive 96/71/EC and shall, on its own 
initiative, communicate to the Member State 
of posting any specific facts which indicate 
possible irregularities on the part of the 
provider in relation to employment and 
working conditions.
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Justification

Provided the rules imposed conform to requirements of the Treaty, it is reasonable to allow a 
Member State to grant or withhold authorisations for economic activities conducted on its 
territory. The point of the single internal market is to prevent discrimination between, in this 
case, service providers established in any part of the Community. This measure is 
disproportionate to this goal.

Amendment 71
Article 26, paragraph 3, subparagraph 1a (new)

Where the service in question is to be 
offered to the general public, Member 
States shall ensure that the information is 
provided in a form and in language which 
demands no specialised knowledge of the 
service to be provided and which any 
literate person can understand.

Justification

Information is of no use if it cannot be understood, and consumers have a right to clear 
information written in laypersons’ terms.

Amendment 72
Article 28, paragraph 2a (new)

2a. Where the service in question is to be 
offered to the general public, the Member 
State in which the service is to be provided 
shall ensure that the information referred 
to in paragraph 1 is provided in a form and 
in language which demands no specialised 
knowledge of the service to be provided and 
which any literate person can understand.

Justification

Information is of no use if it cannot be understood, and consumers have a right to clear 
information written in laypersons’ terms.

Amendment 73
Article 29, paragraph 1

1. Member States shall remove all total deleted
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prohibitions on commercial 
communications by the regulated 
professions.

Justification

The regulation of commercial communications by certain professions has long been 
considered necessary by some Member States as contributing to the protection of the 
consumer as well as to the integrity and dignity of the professions themselves. The extent to 
which this is the case in any given Member State will depend on a number of factors including 
aspects of national culture and tradition. It is inappropriate for the Commission to attempt to 
establish such a broad interpretation of its responsibility to further the internal market that it 
begins to interfere in matters which are rightly in the exclusive competence of the Member 
States.

Amendment 74
Article 29, paragraph 2

2. Member States shall ensure that
commercial communications by the 
regulated professions comply with 
professional rules, in conformity with 
Community law, which relate, in particular, 
to the independence, dignity and integrity of 
the profession, as well as to professional 
secrecy, in a manner consonant with the 
specific nature of each profession.

2. Member States shall ensure that, where 
they are permitted, commercial 
communications by the regulated 
professions comply with professional rules, 
in conformity with Community law, which 
relate, in particular, to the independence, 
dignity and integrity of the profession, as 
well as to professional secrecy, in a manner 
consonant with the specific nature of each 
profession.

Justification

The regulation of commercial communications by certain professions has long been 
considered necessary by some Member States as contributing to the protection of the 
consumer as well as to the integrity and dignity of the professions themselves. The extent to 
which this is the case in any given Member State will depend on a number of factors including 
aspects of national culture and tradition. It is inappropriate for the Commission to attempt to 
establish such a broad interpretation of its responsibility to further the internal market that it 
begins to interfere in matters which are rightly in the exclusive competence of the Member 
States.

Amendment 75
Article 31, paragraph 5

5. Member States and the Commission shall 
encourage the development of voluntary 
European standards with the aim of 
facilitating compatibility between services 

5. Member States, in cooperation with the 
Commission, shall encourage the 
development of voluntary European 
standards with the aim of facilitating 
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supplied by providers in different Member 
States, information to the recipient and the 
quality of service provision.

compatibility between services supplied by 
providers in different Member States, 
information to the recipient and the quality 
of service provision.

Justification

These actions should be put into practice as of now at national level, and the professional 
organisations should encourage their members to assess their services. Numerous 
organisations in several Member States have begun to do so, but the first tangible results will 
not be known until some years from now.

Amendment 76
Article 31, paragraph 5 a (new)

5a. Voluntary action taken under the aegis 
of this Article shall in no way prejudice the 
right of Member States to establish, within 
the scope permitted by the Treaty, and 
provided these are non-discriminatory and 
proportionate, mandatory standards and 
rules covering services. Such mandatory 
standards and rules may include, but are 
not limited to, mandatory high quality
criteria for residential care for people who 
through age-related or other infirmity, or 
because they are children, are incapable of 
living independently, and mandatory 
standards and rules protecting the public 
interest or pursuing any policy goal in 
keeping with the Treaty.

Justification

The proposed voluntary procedures are particularly inadequate for care services and the 
Member States’ right to control the quality of such services offered on their territory should 
be unquestioned. In the context of this Directive, this implies the need for an additional 
paragraph drawing attention to this.

Amendment 77
Article 35, paragraph 6 a (new)

6a. These provisions shall supplement, and 
shall not prejudice, the right of a Member 
State to supervise and regulate, in 
conformity with its obligations under the 
Treaty and Community law, the provision 
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of services within its territory.

Justification

Provided the national provisions of the Member State in which a service is to be provided are 
in keeping with the Treaty, it is reasonable to allow a Member State to impose conditions on 
economic activities conducted on its territory. The authorities of another Member State 
cannot be reasonably expected to provide effective supervision of service providers where the 
service in question is provided in another Member State. Co-operation of the kind prescribed 
would nevertheless be most useful as a supplement to effective legislation and supervision.

Amendment 78
Article 36, paragraph 2, subparagraph 1

At the request of the Member State of 
origin, the competent authorities referred to 
in paragraph 1 shall carry out any checks, 
inspections and investigations necessary for 
ensuring effective supervision by the 
Member State of origin. In so doing, the 
competent authorities shall act to the extent 
permitted by the powers vested in them in 
their Member State.

The competent authorities referred to in 
paragraph 1 shall carry out any checks, 
inspections and investigations necessary for 
ensuring effective supervision. In so doing, 
the competent authorities shall act to the 
extent permitted by the powers vested in 
them in their Member State.

Justification

Provided the national provisions of the Member State in which a service is to be provided are 
in keeping with the Treaty, it is reasonable to allow a Member State to impose conditions on 
economic activities conducted on its territory. The authorities of another Member State 
cannot reasonably be expected to provide effective supervision of service providers where the 
service in question is provided in another Member State. The Country of Origin Principle is 
both disproportionate and unworkable, and can only lead to an undermining of reasonable 
and proportionate legal requirements designed to protect the public interest.

Amendment 79
Article 36, paragraph 2, subparagraph 2, point (a)

(a) they consist exclusively in the 
establishment of facts and do not give rise 
to any other measure against the provider, 
subject to the possibility of case-by-case 
derogationsas provided for in Article 19;

deleted

Justification

Provided the national provisions of the Member State in which a service is to be provided are 
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in keeping with the Treaty, it is reasonable to allow a Member State to impose conditions on 
economic activities conducted on its territory. The authorities of another Member State 
cannot reasonably be expected to provide effective supervision of service providers where the 
service in question is provided in another Member State. The Country of Origin Principle is 
both disproportionate and unworkable, and can only lead to an undermining of reasonable 
and proportionate legal requirements designed to protect the public interest.

Amendment 80
Article 37, paragraph 1

1. Where a Member State intends to take a 
measure pursuant to Article 19, the 
procedure laid down in paragraphs 2 to 6 of 
this Article shall apply without prejudice to 
proceedings before the courts.

1. Where a Member State intends to take a 
measure pursuant to Article 19, the 
procedure laid down in paragraphs 2 to 6 of 
this Article shall apply without prejudice to 
the right of that Member State to take 
action directly against the service provider 
or to proceedings before the courts.

Justification

The authorities of another Member State cannot be reasonably expected to provide effective 
supervision of service providers where the service in question is provided in another Member 
State.   The Country of Origin Principle is both disproportionate and unworkable, and can 
only lead to an undermining of reasonable and proportionate legal requirements designed to 
protect public health, the environment and other vital aspects of the public interest.

Amendment 81
Article 39, paragraph 1, introductory part

1. Member States shall, in cooperation with 
the Commission, take accompanying 
measures to encourage the drawing up of 
codes of conduct at Community level, in 
conformity with Community law, in 
particular in the following areas: 

1. Member States shall, in cooperation with 
the Commission, encourage, on the basis of 
the national codes of conduct, the drawing 
up of codes of conduct at Community level, 
in conformity with Community law, in all 
the Union languages and in particular in the 
following areas:

Justification

Certain national codes of conduct have been integrated into national law and have thus been 
made binding. It is therefore essential to take inspiration from them and ensure that the 
various Community codes are compatible with them, as well as taking respect for Community 
law into account. 

Amendment 82
Article 39, paragraph 4 a (new)
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4a. Such codes of conduct shall be without 
prejudice to existing legal requirements 
imposed on service providers by the 
Member States, provided such 
requirements are in keeping with Member 
States’ obligations under the Treaty and 
existing Community law.

Justification

Professional Codes of Conduct are useful adjuncts to legal regulation and supervision, but 
can never replace it.

Amendment 83
Article 40, paragraph 1, point (b)

(b) gambling activities which involve 
wagering a stake with pecuniary value in 
games of chance, including lotteries and 
betting transactions, in the light of a report 
by the Commission and a wide consultation 
of interested parties;

deleted

Justification
Gambling involves by definition questions of public health, public order and morality and is 
therefore, with the exception of responsibilities accorded to it under Article 152 of the Treaty,  
entirely outside the competence of the Community institutions and must remain a matter for 
the Member States to regulate as they see fit. It is therefore inappropriate to give it as an 
example in this recital.
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