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SHORT JUSTIFICATION

According to Article 1(2) of the Treaty on European Union (as amended by the Treaty of 
Amsterdam in 1997) Community institutions and bodies must take decisions as openly as 
possible and as closely as possible to the citizens. In order to enable them to effectively 
participate in the political process and call public authorities to account, citizens and elected 
bodies should therefore have the widest possible access to documents held by the European 
institutions. 

Although the European institutions have been making progress with regard to openness and 
transparency the situation is by no means perfect and the current recast of Regulation 
1049/2001 on public access to documents held by the European institutions should be 
considered as another step towards achieving an administrative environment in which 
availability and ease of access to information is the norm rather than the exception.

The actual amendments the Commission has brought to the Regulation, however, are 
disappointing as in a number of cases the Commission's proposals represent a step backwards 
rather than a bold step ahead in "a drive towards more transparency". Your rapporteur feels 
that real integration and consolidation of the accrued case law and other relevant texts, such as 
the Arhus Convention, into the Regulation should already have led to a different approach to 
the revision.

Furthermore, you rapporteur considers the Commission's choice to use the re-cast procedure,  
for the revision is unfortunate and not in conformity with the objectives of the 
interinstitutional agreement on the re-cast procedure, which foresees its use under quite 
different conditions. As the procedure a priori limits Parliament's possibilities to amend the 
proposal to only the elements amended by the Commission, its use should be carefully 
evaluated. The unsuitability of the re-cast procedure for a complex revision, where changes in 
some elements have implications for other provisions in the text, in practical terms means that 
Parliament must make extensive use of the derogation provided for in the IIA.

The most notable step backwards is the Commission's reformulated definition (Article 3) of 
"document", the concept that lies at the very heart of the Regulation. Your rapporteur is of the 
opinion that instead of narrowing down the definition, as the Commission in fact proposes, 
this definition should be broadened to include all content, irrespective of its medium or the 
phase of the decision-making process, concerning matters which fall within the institutions' 
sphere of responsibility.

The Committee on petitions keeps the finger on the pulse of the Union with regard to failings 
and shortcomings in the application of Community law, policies and programmes and it 
continues to note that citizens are very conscious of such shortcomings, because they affect 
them directly and because they have a direct interest in ending infringements and/or seeking 
redress.

For citizens it is of particular importance that for instance in the case of infringement 
procedures, which often result from citizens' petitions, full access should be provided to all 
documents at all stages of investigations in the course of such procedures. This includes 
documents provided by Member States. Therefore your rapporteur points out that the 
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Commission's proposal to give Member States a right to refuse access to documents (Article 
5) based on their own legislation is contrary to the jurisprudence of the European Court of 
Justice and not acceptable. No other exceptions than laid down in Articles 4 ("Exceptions") 
should be applicable to citizens' rights of access to documents. With regard to Article 9 
("Sensitive documents") it is important that the institutions should lay down common rules for 
the classification of such documents and that these rules should be made public.

Your rapporteur also considers that it would be worthwhile to integrate into the Regulation 
the European Ombudsman's suggestion to act as an objective intermediary in cases where 
access to a document is wholly or partially refused by an institution and the applicant 
questions the reality of harm to the affected interest and/or argues that there is an overriding 
public interest in disclosure. In such cases the Ombudsman could inspect the document, take 
an independent view on the question of harm and/or an overriding public interest and -
without disclosing the document - give his opinion to the institution and the applicant. If after 
the Ombudsman has been consulted the refusal is upheld, the applicant can make a 
confirmatory application if he or she so wishes.

This procedure would not diminish the applicant's rights under the Regulation in any way but 
would offer practical help and guidance to the institution, which may consider that it is under 
a legal obligation to refuse access, and increase the applicant's trust that, when an application 
is rejected, the likelihood of harm is real and the possibility of an overriding public interest in 
disclosure has been seriously and objectively examined. Another advantage of this procedure 
would be that refusal cases from different institutions put before the Ombudsman would be 
dealt with in a coherent and equitable way.

Your rapporteur is of the opinion that it is hardly imaginable that the European Transparency 
Initiative will succeed if applicants cannot easily find and retrieve the information they want. 
In the context of this Regulation therefore the institutions should ensure that documents are 
supplied through a common interface for their registers of documents, and they should 
provide for a single point of access.

When supplied electronically, documents should be in formats adhering to Open Standards. 
The drive for transparency is sure to fail if citizens are obliged to make use of specific 
proprietary software which is compatible with the institutions' IT environment. Your 
rapporteur has introduced amendments (Articles 10 and 11) including a deadline for 
institutions to ensure that documents are supplied in formats adhering to Open Standards and 
to ensure that the institutions' IT environments does not form a barrier to public access to 
documents. 

With a view to ensuring parliamentary scrutiny your rapporteur emphasises that the 
Parliament must have adequate control with regard to sensitive documents. Bilateral 
agreements with third countries or international organisations should not prohibit the Council 
and the Commission from sharing information with the Parliament. In this context it is 
important that deadlines be set for the adaptation of the rules of procedure of the institutions 
and that the Commission should verify the conformity of these rules with the revised 
Regulation. Furthermore, as was the case with the current Regulation, the Commission should 
be requested to provide a report on the implementation of the revised Regulation and make 
recommendations, where required, for improvements.
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AMENDMENTS

The Committee on Petitions calls on the Committee on Civil Liberties, Justice and Home 
Affairs, as the committee responsible, to incorporate the following amendments in its report:

Amendment 1

Proposal for a regulation
Recital 2

Text proposed by the Commission Amendment

(2) The second subparagraph of Article 1 
of the Treaty on European Union enshrines 
the concept of openness, stating that the 
Treaty marks a new stage in the process of 
creating an ever closer union among the 
peoples of Europe, in which decisions are 
taken as openly as possible and as closely 
as possible to the citizen.

(2) The second subparagraph of Article 1 
of the Treaty on European Union enshrines 
the concept of openness, stating that the 
Treaty marks a new stage in the process of 
creating an ever closer union among the 
peoples of Europe, in which decisions are 
taken as openly as possible and as closely 
as possible to the citizen. This is 
reaffirmed in Article 42 of the Charter of 
Fundamental Rights of the European 
Union and Declaration No 17 annexed to 
the Treaty of Maastricht and the Laeken 
Declaration, which linked improved 
transparency of the decision-making 
process to improved public access to 
information as set out in Article 255 of 
the EC Treaty, which in turn confirms the 
democratic nature of the institutions and 
the public’s confidence in the 
administration. Adequate resources 
should be made available to put the 
principle of openness into practice, 
thereby achieving greater legitimacy,
effectiveness and accountability to the 
citizen, as well as strengthening the 
principles of democracy and respect for 
fundamental rights.

Justification

Managing information and documents, administering the right of public access and 
communicating with citizens are resource-intensive activities. The provision of adequate 
resources for these purposes should be regarded as a necessary investment to ensure the 
efficiency, effectiveness and transparency of the Union's institutions and bodies.
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Amendment 2

Proposal for a regulation
Article 1

Text proposed by the Commission Amendment

The purpose of this Regulation is: The purpose of this Regulation is:
(a) to define the principles, conditions and 
limits on grounds of public or private 
interest governing the right of access to 
European Parliament, Council and 
Commission (hereinafter referred to as «the 
institutions») documents provided for in 
Article 255 of the EC Treaty in such a way 
as to grant the public the widest possible 
access to such documents;

(a) to define the principles, conditions and 
limits on grounds of public or private 
interest governing the right of access to 
European Parliament, Council and 
Commission (hereinafter referred to as 
“the institutions”) documents provided for 
in Article 255 of the EC Treaty in such a 
way as to ensure that the public is given 
the widest possible access to such 
documents;

(b) to establish rules ensuring the easiest 
possible exercise of this right;

(b) to establish rules ensuring the easiest 
possible exercise of this right;

(c) to promote good administrative practice 
on access to documents.

(c) to ensure good administrative practice 
on access to documents.

Justification

The institutions are under an obligation to ensure openness and transparency as well as good 
administrative practice.

Amendment 3

Proposal for a regulation
Article 2

Text proposed by the Commission Amendment

1. Any natural or legal person shall have a 
right of access to documents of the 
institutions, subject to the principles, 
conditions and limits defined in this 
Regulation.

1. Any natural or legal person shall have a 
right of access to documents of the 
institutions, subject to the principles, 
conditions and limits defined in this 
Regulation.

2. This Regulation shall apply to all 
documents held by an institution, namely, 
documents drawn up or received by it and 
in its possession concerning a matter 
relating to the policies, activities and 
decisions falling within its sphere of 
responsibility, in all areas of activity of the 
European Union.

2. This Regulation shall apply to all 
documents held by an institution, namely, 
documents drawn up or received by it and 
in its possession concerning a matter 
relating to the policies, activities,
investigations and decisions falling within 
its sphere of direct and indirect
responsibility and competence, in all areas 
of activity of the European Union.
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3. Without prejudice to Articles 4 and 9, 
documents shall be made accessible to the 
public either following a written 
application or directly in electronic form or 
through a register. In particular, documents 
drawn up or received in the course of a 
legislative procedure shall be made directly 
accessible in accordance with Article 12.

3. Without prejudice to Articles 4 and 9, 
documents shall be made accessible to the 
public either following a written 
application or directly in electronic form or 
through a register. In particular, documents 
drawn up or received in the course of a 
legislative procedure shall be made directly 
accessible in accordance with Article 12.
The various application forms shall be
identical for all bodies covered by this 
Regulation and shall be duly translated 
into all the official languages of the 
European Union.

4. Sensitive documents as defined in 
Article 9(1) shall be subject to special 
treatment in accordance with that Article.

4. Sensitive documents as defined in 
Article 9(1) shall be subject to special 
treatment in accordance with that Article.

5. This Regulation shall not apply to 
documents submitted to Courts by parties 
other than the institutions.

5. This Regulation shall not apply to 
documents submitted to Courts by parties 
other than the institutions.

6. Without prejudice to specific rights of 
access for interested parties established by 
EC law, documents forming part of the 
administrative file of an investigation or of 
proceedings concerning an act of 
individual scope shall not be accessible to 
the public until the investigation has been 
closed or the act has become definitive. 
Documents containing information 
gathered or obtained from natural or legal 
persons by an institution in the framework 
of such investigations shall not be 
accessible to the public

6. Without prejudice to specific rights of 
access for interested parties established by 
EC law, documents forming part of the 
administrative file of an investigation or of 
proceedings concerning an act of 
individual scope shall not be accessible to 
the public until the investigation has been 
closed or the act has become definitive. 
Documents containing information 
gathered or obtained from natural or legal 
persons by an institution in the framework 
of such investigations shall not be 
accessible to the public.

7. This Regulation shall be without 
prejudice to rights of public access to 
documents held by the institutions which 
might follow from instruments of 
international law or acts of the institutions 
implementing them.

7. This Regulation shall be without 
prejudice to rights of broader public access 
to documents held by the institutions which 
might follow from instruments of 
international law or acts of the institutions 
implementing them.

Justification

 As regards rights of access resulting from instruments of international law such as the 
Aarhus Convention and acts implementing them, with the insertion of  "broader" in 
paragraph 7 no legal change is sought, only improvement of the clarity of the text.
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Amendment 4

Proposal for a regulation
Article 4 – paragraph 1  point (e)

Text proposed by the Commission Amendment

(e) the environment, such as breeding sites 
of rare species.

deleted

Amendment 5

Proposal for a regulation
Article 4 – paragraph 3

Text proposed by the Commission Amendment

3. Access to the following documents shall 
be refused if their disclosure would 
seriously undermine the decision-making 
process of the institutions:.

3. Access to the following documents shall 
be refused if their disclosure would 
seriously undermine the decision-making 
process of the institutions:

(a) documents relating to a matter where 
the decision has not been taken;

(a) documents relating to a matter where 
the decision has not been taken and the 
rules of transparency are complied with;

(b) documents containing opinions for 
internal use as part of deliberations and 
preliminary consultations within the 
institutions concerned, even after the 
decision has been taken.

(b) documents containing opinions for 
internal use as part of deliberations and 
preliminary consultations within the 
institutions concerned, even after the 
decision has been taken and within a 
reasonable time-frame.

Amendment 6

Proposal for a regulation
Article 4 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. Documents the disclosure of which 
would pose a risk to environmental 
protection values, such as the breeding 
sites of rare species, shall only be 
disclosed in conformity with Regulation 
(EC) No 1367/2006 of the European 
Parliament and of the Council of 6 
September 2006 on the application of the 
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Aarhus Convention on Access to 
Information, Public Participation in 
Decision-making and Access to Justice in 
Environmental Matters to Community 
institutions and bodies1.
______________________________
1 OJ L 264, 25.9.2006, p. 13.

Justification

Article 4a (new) is created  in order to take full account of the Aarhus Convention and the 
principles expressed in the Turco judgement (C-39/05 P and C-52/05).

Amendment 7

Proposal for a regulation
Article 9  paragraph 7

Text proposed by the Commission Amendment

7. The Commission and the Council shall 
inform the European Parliament regarding 
sensitive documents in accordance with 
arrangements agreed between the 
institutions.

7. The Commission and the Council shall 
ensure adequate control by the European 
Parliament regarding sensitive documents 
in accordance with arrangements agreed 
between the institutions, which shall be 
made public.

Justification

Recommendation 3 of the Cashman resolution states that, in the context of parliamentary 
scrutiny, the regulation should ensure adequate control by the European Parliament with 
regard to sensitive documents.t.

Amendment 8

Proposal for a regulation
Article 10 – paragraph 3

Text proposed by the Commission Amendment

3. Documents shall be supplied in an 
existing version and format (including 
electronically or in an alternative format 

3. Documents shall be supplied in an 
existing version and format (including 
electronically or in an alternative format 



PE415.159v02-00 10/12 AD\763379EN.doc

EN

such as Braille, large print or tape) with 
full regard to the applicant's preference.

such as Braille, large print or tape) with 
full regard to the applicant's preference and 
in one of the official languages of the 
European Union. Access to documents 
shall not be limited by any software or 
operating system used in the institution's 
information technology environment.

Justification

The institutions should take the opportunity this revision of the Regulation offers to introduce 
Open Standards. It follows from the basic principles of the regulation and its legal base that 
access to documents should not be limited by any software or operating system that is used by 
an institution.

Amendment 9

Proposal for a regulation
Article 12  paragraph 2

Text proposed by the Commission Amendment

2. Where possible, other documents, 
notably documents relating to the 
development of policy or strategy, shall be 
made directly accessible in electronic 
form.

2. In particular, documents drawn up or 
received in the course of procedures for 
the adoption of EU legislative acts or non-
legislative acts of general application 
shall, subject to Articles  4 and 9, be made 
directly accessible to the public.

Justification

 See justification in amendment to article 12, paragraph 4. 

Amendment 10

Proposal for a regulation
Article 12 - paragraph 4

Text proposed by the Commission Amendment

4. Each institution shall define in its rules 
of procedure which other categories of 
documents are directly accessible to the 
public.

4. The institutions shall establish a 
common interface for their registers of
documents, and shall in particular ensure 
that there is a single point of direct access 
to documents drawn up or received in the 
course of procedures for the adoption of 
EU legislative acts or non-legislative acts 
of general application.
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Justification

  Article 12(2) and (4) are amended to include recommendation 2 and 5 of the Cashman 
resolution with a view to improving current standards.

Amendment 11

Proposal for a regulation
Article 13  paragraph 2  point a

Text proposed by the Commission Amendment

(a) initiatives presented to the Council by a 
Member State pursuant to Article 67(1) of 
the EC Treaty or pursuant to Article 34(2) 
of the EU Treaty;

(a) initiatives presented to the Council by a 
Member State pursuant to Article 34(2) of 
the EU Treaty;

Justification

Initiatives presented by Member States pursuant to Article 67(1) of the EC Treaty are no 
longer possible.

Amendment 12

Proposal for a regulation
Article 17  paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. At the latest by ...., the Commission 
shall publish a report on the 
implementation of the principles of this 
Regulation and shall make 
recommendations, including, if 
appropriate, proposals for the revision of 
this Regulation which are necessitated by 
changes in the current situation and an 
action programme of measures to be 
taken by the institutions.

Justification

As was the case with the current Regulation a report on the implementation of the Regulation 
should be presented in which recommendations and proposals for improvements, where 
needed, should be made. The exclusion of a provision signifies a de facto amendment to the 
Regulation. 
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