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Amendment by Dorette Corbey, Edith Mastenbroek

Amendment 13

The Committee on Industry, Research and Energy calls on the Committee on Legal Affairs, 
as the committee responsible, to propose rejection of the Commission proposal.

Or. en

Justification

The European Commission considers the draft directive to be necessary for the protection of 
the internal market (Article 95 of the EC Treaty) and derives the inclusion of criminal 
sanctions from the ECJ judgment of 13/09/2005 (Case C-176/03) on European environmental 
policy. Although the possibility cannot be excluded that, subject to the conditions specified in 
the judgment, criminal sanctions can be included in a First Pillar instrument, the broad 
applicability of the judgment has not yet been conclusively established. According to the 
judgment, a number of strict criteria for the use of criminal law by the Community must be 
fulfilled. The violations of intellectual property rights cannot be treated as such a serious 
violation of the policy field to be protected that the harmonised deployment of criminal law 
measures must be considered essential in the battle against these violations. That the 
European Commission also includes minimum/maximum penalties in the amended proposal 
must also be regarded as inexpedient.  This House should therefore consider, as has 
happened at national level, questioning whether the subsidiarity and proportionality 
principles are respected by this proposed directive.
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Amendment by Umberto Guidoni, Vladimír Remek

Amendment 14

The Committee on Industry, Research and Energy calls on the Committee on Legal Affairs, 
as the committee responsible, to propose rejection of the Commission proposal.

Or. en

Justification

As explained in the letter sent to Commissioner Frattini from Mr. Y.E.M.A. Timmerman-Buck, 
President of the Senate, and Mr. F.W. Weisglas, President of the House of Representatives, on 
3 July 2006, 'both Houses of the Nederland States-General conclude that no power has been 
granted to the Community in respect of the aim of the proposed action. Nonetheless, both 
Houses have – for the record – scrutinised the present proposal by reference to the principles 
of subsidiarity and proportionality and concluded that the proposal does not comply with 
them'.

Text proposed by the Commission Amendments by Parliament

Amendment by Umberto Guidoni, Vladimír Remek

Amendment 15
Recital 1 a (new)

(1a) Agrees with the Dutch Government, 
which in July 2006 stressed that the legal 
instruments to combat piracy already 
existed and rejected the present directive as 
unnecessary, taking the view also that the 
Commission has no competence to propose 
a directive making intellectual property 
rights infringement an offence.

Or. it

Amendment by Umberto Guidoni, Vladimír Remek

Amendment 16
Recital 1 b (new)
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(1b) Agrees with the Dutch Parliament, 
which believes that there is no clear need 
for a directive of this kind and that the 
Commission is wrongly interpreting the 
judgement of the Court of Justice of the 
European Communities in Case 176/03, 
extending its sphere of legislative 
intervention into an area for which it has 
no competence.

Or. it

Amendment by Dominique Vlasto

Amendment 17
Recital 8

(8) Provisions must be laid down to facilitate 
criminal investigations. The Member States 
must ensure that the holders of intellectual 
property rights concerned, or their 
representatives, and experts are allowed to 
assist the investigations carried out by joint 
investigation teams.

(8) Provisions must be laid down to facilitate 
criminal investigations. The Member States 
must ensure that the holders of intellectual 
property rights concerned, or their 
representatives, are allowed to assist the 
investigations carried out by joint 
investigation teams.. 

Or. fr

Justification

The concept of experts, without being more closely defined, is very fuzzy. Since their 
involvement in investigative proceedings is not defined, either, it might pointlessly delay the 
course of such investigations and the settlement of disputes. It is therefore better to delete this 
reference.

Amendment by Umberto Guidoni, Patrizia Toia

Amendment 18
Recital 9

(9) To facilitate investigations or criminal 
proceedings concerning intellectual 
property offences, these may not be 
dependent on a report or accusation made 
by a person subjected to the offence.

deleted
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Or. en

Justification

Criminal investigation authorities should not be able to act on their own initiative prior to a 
complaint by the right-holder, because licensing arrangements are not published. The right-
holder has the fundamental right to dispose of his rights as he desires.

Amendment by Paul Rübig

Amendment 19
Recital 9

(9) To facilitate investigations or criminal 
proceedings concerning intellectual 
property offences, these may not be 
dependent on a report or accusation made 
by a person subjected to the offence.

(9) It should be possible for the Member 
States to make provision for, or to retain, 
either an official system or a system based 
on proceedings initiated privately. In the 
case of a system based on proceedings 
initiated privately, however, rights-holders 
should be notified by the authorities of 
suspected offences and, if there are 
sufficient grounds for the suspicion, it 
should also be possible to confiscate the 
offending goods temporarily.

Or. de

Justification

The Commission is proposing an official system. However, systems based on privately 
initiated proceedings also exist in some Member States. These allow targeted criminal 
prosecution if civil measures prove inadequate. It should be possible to retain such systems. If 
the authorities become aware of product piracy offences, it is important for the rights-holders 
concerned to be notified of the suspected infringement and for the offending goods to be 
temporarily confiscated. 

Amendment by Dominique Vlasto

Amendment 20
Recital 9

(9) To facilitate investigations or criminal 
proceedings concerning intellectual property
offences, these may not be dependent on a 
report or accusation made by a person 

(9) To facilitate investigations or criminal 
proceedings concerning intellectual property 
offences, these may be initiated even 
without a report or accusation made by a 
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subjected to the offence. person subjected to the offence.

Or. fr

Justification

This amendment, while clarifying the conditions for initiating criminal investigations or 
proceedings, retains the flexibility of the proposed provision. It is very important, especially 
when public health may be at risk, and where the right-holder cannot be determined, to be 
able to initiate such steps without a report made by the person subjected to the offence.

Amendment by Umberto Guidoni, Patrizia Toia

Amendment 21
Article 1, paragraph 1

This Directive lays down the criminal 
measures necessary to ensure the
enforcement of intellectual property rights.

This Directive lays down the criminal
measures necessary to ensure the 
prohibition of copyright piracy and trade 
mark counterfeiting on a commercial scale.

Or. en

Justification

The Commission’s justification only shows copyright piracy and trade mark counterfeiting.
The scope has to be limited to these two issues. This is in conformity with the TRIPS treaty, 
which also uses 'copyright piracy' and 'trade mark counterfeiting'. 

Amendment by Zdzisław Kazimierz Chmielewski

Amendment 22
Article 1, paragraph 1

This Directive lays down the criminal 
measures necessary to ensure the 
enforcement of intellectual property rights.

This Directive lays down the criminal 
measures necessary to ensure the 
enforcement of intellectual property rights, 
which consist of copyright and related 
rights, the sui generis right for databases 
and trademark rights, with the exception of 
infringements of patent rights, rights 
derived from supplementary protection 
certificates or rights related to protection 
under utility models. 



PE 380.688v01-00 6/24 AM\635907EN.doc

EN

Or. pl

Amendment by Umberto Guidoni, Patrizia Toia

Amendment 23
Article 1, paragraph 2

These measures shall apply to intellectual 
property rights provided for in Community 
legislation and/or national legislation in 
the Member States.

deleted

Or. en

Justification

The Commission’s justification only shows copyright piracy and trade mark counterfeiting. 
The scope has to be limited to these two issues. This is in conformity with the TRIPS treaty, 
which also uses 'copyright piracy' and 'trade mark counterfeiting'. 

Amendment by Patrizia Toia

Amendment 24
Article 1, paragraph 2 a (new)

Patents, utility models and supplementary 
protection certificates shall be excluded 
from the scope of this directive except 
where it can be shown that infringements 
of these rights represent a serious threat to 
public health or safety.

Or. it

Amendment by Umberto Guidoni, Patrizia Toia, Vladimír Remek

Amendment 25
Article 1, paragraph 2 a (new)

In accordance with the Council of Europe 
Convention on Cybercrime of 23 November 
2001, to which the EU is a signatory, the 
concept of 'intellectual piracy' should be 
limited to criminal infringements of a 
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commercial nature entailing important and 
objective breaches in terms of 
counterfeiting (series production of illegal 
content copying or reproducing an 
original).

Or. it

Amendment by Dominique Vlasto

Amendment 26
Article 2, title

Definition Definitions

Or. fr

Justification

It is desirable for the concept of counterfeiting, which is crucial for the application of this 
proposal for a directive, to be defined. Penalties can be applied only if there is a clear 
definition of the concept of counterfeiting, which has to cover all types of infringement of 
intellectual property rights, including holding counterfeit goods.

Amendment by Dominique Vlasto

Amendment 27
Article 2, paragraph 1 a (new)

1a. For the purposes of this Directive, 
'counterfeiting' means the fact of any 
person:
(a) holding with no legitimate reason, 
importing under any customs arrangements 
or exporting goods presented under a 
counterfeit trade mark;
(b) offering for sale or selling goods 
presented under a counterfeit trade mark;
(c) reproducing, imitating, using, affixing, 
deleting or modifying a trade mark, a 
collective mark or a certified collective 
mark in violation of the rights conferred by 
the registration thereof and of the 



PE 380.688v01-00 8/24 AM\635907EN.doc

EN

prohibitions stemming therefrom;
(d) knowingly supplying a product or 
service other than that which is requested 
of that person under a registered trade 
mark.

Or. fr

Justification

It is desirable for the concept of counterfeiting, which is crucial for the application of this 
proposal for a directive, to be defined. Penalties can be applied only if there is a clear 
definition of the concept of counterfeiting, which has to cover all types of infringement of 
intellectual property rights, including holding counterfeit goods..

Amendment by Dorette Corbey, Edith Mastenbroek

Amendment 28
Article 2, paragraph 1 a (new)

For the purposes of this Directive, 
“infringement” means an infringement 
that involves a good that takes on 
characteristic elements of a protected 
product or label in a targeted and 
unmodified fashion.

Or. en

Amendment by Umberto Guidoni, Patrizia Toia

Amendment 29
Article 2, paragraph 1 a (new)

For the purposes of this Directive, 
“infringement” means an infringement 
that involves a good that takes on 
characteristic elements of a protected 
product or label in a targeted and 
unmodified fashion.

Or. en
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Justification

It is essential to define the crime with precision. The harmonisation of IP criminal sanctions 
must be limited to cases of obvious pirating. For ambiguous cases, in particular questions 
concerning the extent of protection in the area of similarity, civil sanctions are sufficient.

Amendment by Umberto Guidoni, Patrizia Toia, Vladimír Remek

Amendment 30
Article 2, paragraph 1 b (new)

For the purposes of this Directive, 
”infringement on commercial scale” means 
commercial activity with an intention to 
earn a profit, which causes significant 
direct loss for the holder of that right. Non-
profit exchange of legally acquired content 
between individuals must be excluded from 
the application of this Directive.

Or. en

Justification

The term 'commercial scale' mixes aspects and fails to define the elements of a crime 
precisely enough. They proposed 'commercial activity with an intention to earn a profit'. This 
amendment is almost the same as ITRE draft amendment 6. It changes 'for-profit 
infringement' to 'commercial activity with an intention to earn a profit'. Both 'intention' and 
'activity' are needed, since we cannot be sure about intention if no activity is involved.

Amendment by Umberto Guidoni, Patrizia Toia

Amendment 31
Article 2, paragraph 1 c (new)

For the purposes of this Directive, 
“copyright piracy” means an act that fulfils 
the following elements cumulatively:
(a) an unmodified copy;
(b) commercial activity with an intention to 
earn a profit;
(c) causes significant direct loss for the 
rights holder; and
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(d) deliberate and knowing infringement of 
the copyright involved.

Or. en

Justification

It is essential to define the crime with precision. The first condition has to be '1:1 copying'. 
Without 1:1 copying, an infringement is not piracy.

Amendment by Umberto Guidoni, Patrizia Toia

Amendment 32
Article 2, paragraph 1 d (new)

For the purposes of this Directive, “trade 
mark counterfeiting” means an act that 
fulfils the following elements cumulatively:
(a) a sign which is identical with the trade 
mark in relation to goods or services which 
are identical with those for which the trade 
mark is registered;
(b) commercial activity with an intention to 
earn a profit;
(c) causes significant direct loss for the 
rights-holder; and
(d) deliberate and knowing infringement of 
the trade mark involved.

Or. en

Amendment by Patrizia Toia

Amendment 33
Article 3

Member States shall ensure that all
intentional infringements of an intellectual 
property right on a commercial scale, and 
attempting, aiding or abetting and inciting 
such infringements, are treated as criminal 
offences.

Member States shall ensure that only 
intentional infringements of an intellectual 
property right on a commercial scale, 
designed to assist organised crime and/or 
representing a serious threat to health or 
safety, and attempting, aiding or abetting 
and inciting such infringements, are treated 
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as criminal offences.

Or. it

Amendment by Zdzisław Kazimierz Chmielewski

Amendment 34
Article 3

Member States shall ensure that all 
intentional infringements of an intellectual 
property right on a commercial scale, and 
attempting, aiding or abetting and inciting 
such infringements, are treated as criminal 
offences.

Member States shall ensure that all 
intentional infringements of an intellectual 
property right on a commercial scale, 
defined as the making available of 
intangible assets for the purposes of profit, 
and attempting, aiding or abetting and 
inciting such infringements, are treated as 
criminal offences.

Or. pl

Amendment by Dominique Vlasto

Amendment 35
Article 3

Member States shall ensure that all 
intentional infringements of an intellectual 
property right on a commercial scale, and 
attempting, aiding or abetting and inciting 
such infringements, are treated as criminal 
offences.

Member States shall ensure that all 
intentional infringements of an intellectual 
property right, and attempting, aiding or 
abetting and inciting such infringements, are 
treated as criminal offences.

Or. fr

Justification

Although Article 61 of the TRIPS Agreement introduces the criterion of 'commercial scale', it 
must be possible to penalise the seriousness of an intentional infringement of an intellectual 
property right irrespective of its scale, which may be aggravating without having to be a 
determining factor. This would make it possible to penalise so-called 'small beer' offences, 
consisting in small-scale counterfeiting which may have serious consequences irrespective of 
the volume of counterfeiting committed (e.g. counterfeit medicinal products). Community law 
ought to be more stringent than international law.
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Amendment by Jan Březina

Amendment 36
Article 3

Member States shall ensure that all 
intentional infringements of an intellectual 
property right on a commercial scale, and 
attempting, aiding or abetting and inciting 
such infringements, are treated as criminal 
offences.

Member States shall ensure that all 
intentional infringements of an intellectual 
property right on a commercial scale, and, in 
serious cases, attempting, aiding or abetting 
and inciting such infringements, are treated 
as criminal offences.

Or. cs

Justification

This amendment is based on the wording of the TRIPS Agreement. Only serious cases of 
attempting, aiding or abetting, and inciting should be penalised.

Amendment by Umberto Guidoni, Patrizia Toia, Vladimír Remek

Amendment 37
Article 4

1. For the offences referred to in Article 3, 
the Member States shall provide for the 
following penalties:

For the offences referred to in Article 3, the 
Member States shall provide for effective, 
proportionate and dissuasive penalties.

a) for natural persons: custodial sentences;
b) for natural and legal persons:
i) fines; 
ii) confiscation of the object, instruments 
and products stemming from infringements 
or of goods whose value corresponds to 
those products.
2. For the offences referred to in Article 3, 
the Member States shall provide that the 
following penalties are also available in 
appropriate cases:
(a) destruction of the goods infringing an 
intellectual property right;
(b) total or partial closure, on a permanent 
or temporary basis, of the establishment 
used primarily to commit the offence;



AM\635907EN.doc 13/24 PE 380.688v01-00

EN

(c) a permanent or temporary ban on 
engaging in commercial activities;
(d) placing under judicial supervision;
(e) judicial winding up;
(f) a ban on access to public assistance or 
subsidies;
(g) publication of judicial decisions.

Or. en

Justification

A detailed description of the penalties creates problems since national legal systems differ. 
Formulation in conformity with Council Regulation (EC) No 1383/2003 of 22.7.2003 
concerning customs action against goods suspected of infringing certain intellectual property 
rights and the measures to be taken against goods found to have infringed such rights. In the 
letter sent to Commissioner Frattini from Mr. Y.E.M.A. Timmerman-Buck, President of the 
Senate, and Mr. F.W. Weisglas, President of the House of Representatives, on 3.7.2006, the 
Dutch Parliament itself suggests using this formulation.

Amendment by Jan Březina

Amendment 38
Article 4, paragraph 2, introductory sentence

2. For the offences referred to in Article 3, 
the Member States shall provide that the 
following penalties are also available in 
appropriate cases:

2. For the offences referred to in Article 3, 
the Member States shall provide that the 
following penalties are also available in 
appropriate cases, where the general 
interest so requires:

Or. cs

Justification

This involves significant infringements of fundamental rights, which should therefore be 
justified on the grounds of general interest.

Amendment by Dominique Vlasto

Amendment 39
Article 4, paragraph 2, point (a)
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(a) destruction of the goods infringing an 
intellectual property right;

(a) speedy destruction of all the goods 
infringing an intellectual property right, save 
for the retention, without a bond, of 
samples as evidence;

Or. fr

Justification

On safety grounds, it is proposed that all the goods infringing an intellectual property right 
be speedily destroyed, except for items needed for the purpose of the investigation. This 
measure also avoids the need for costly arrangements for guarding the goods. A visual record 
of the stock can be made by photographing it when it is discovered. If appropriate, the 
destruction of the stock may be subject to the consent, or non-opposition, of the alleged 
perpetrator, if s/he is identified at that stage, without this constituting an admission of guilt 

Amendment by Dominique Vlasto

Amendment 40
Article 4, paragraph 2, point (g a) (new)

(ga) payment by the counterfeiter of the 
costs of guarding the goods.

Or. fr

Justification

As an additional penalty, it must be possible for the counterfeiter to be required to pay the 
costs of guarding the goods retained for the purposes of the investigation, especially since 
such costs can be substantial if the products retained, even in limited numbers, are bulky and 
the investigation is lengthy.

Amendment by Umberto Guidoni, Patrizia Toia, Vladimír Remek

Amendment 41
Article 5

1. Each Member State shall take the 
necessary measures to ensure that, when 
committed by natural persons, the offences 
referred to in Article 3 are punishable by a 
maximum sentence of at least four years' 
imprisonment when committed under the 
aegis of a criminal organisation within the 

deleted
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meaning of Framework Decision …. on the 
fight against organised crime, or where 
they carry a health or safety risk.
2. Member States shall take the necessary 
measures to ensure that, when committed 
by natural persons or legal entities, the 
offences referred to in Article 3 are 
punishable by effective, proportionate and 
dissuasive penalties. These penalties shall 
include criminal and non criminal fines:
(a) to a maximum of at least EUR 100 000 
for cases other than the most serious cases; 
(b) to a maximum of at least EUR 300 000 
for cases referred to in paragraph 1.

Or. en

Justification

Article 4 already mentions the sanctions.

Amendment by Edit Herczog

Amendment 42
Article 5, paragraph 1

1. Each Member State shall take the 
necessary measures to ensure that, when 
committed by natural persons, the offences 
referred to in Article 3 are punishable by a 
maximum sentence of at least four years' 
imprisonment when committed under the 
aegis of a criminal organisation within the 
meaning of Framework Decision …. on the 
fight against organised crime, or where they 
carry a health or safety risk.

1. Each Member States shall take the 
necessary measures to ensure that, when 
committed by natural persons, the offences 
referred to in Article 3 are punishable by a 
maximum sentence of at least four years’ 
imprisonment when they are considered to 
be a serious crime, or where they carry a 
health or safety risk.

Or. en

Justification

The restrictive criterion of 'organised crime' might prevent the creation of a truly effective 
European framework for criminal enforcement. Moreover, this would be a new element that is 
found neither in national laws (except France) nor in the WTO TRIPS Agreement. Improved 
sentencing guidelines for criminal violation of IPRS are sorely needed. Such guidelines, as 
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provided in the proposal, will only be useful if they apply to all offences causing serious 
commercial harm to rights-holders, irrespective of whether these infringements were 
committed in the context of organised crime.

Amendment by Dominique Vlasto

Amendment 43
Article 5, paragraph 1

1. Each Member State shall take the 
necessary measures to ensure that, when 
committed by natural persons, the offences 
referred to in Article 3 are punishable by a 
maximum sentence of at least four years' 
imprisonment when committed under the 
aegis of a criminal organisation within the 
meaning of Framework Decision …. on the 
fight against organised crime, or where they 
carry a health or safety risk.

Does not affect English version.

Or. fr

Justification

Does not affect English version.

Amendment by Edit Herczog

Amendment 44
Article 5, paragraph 2

2. Member States shall take the necessary 
measures to ensure that, when committed by 
natural persons or legal entities, the offences 
referred to in Article 3 are punishable by 
effective, proportionate and dissuasive 
penalties. These penalties shall include 
criminal and non criminal fines:

2. Member States shall take the necessary 
measures to ensure that, when committed by 
natural persons or legal entities, the offences 
referred to in Article 3 are punishable by 
effective, proportionate and dissuasive 
penalties. These penalties shall include 
criminal and non criminal fines.

(a) to a maximum of at least EUR 100 000 
for cases other than the most serious cases; 
(b) to a maximum of at least EUR 300 000 
for cases referred to in paragraph 1.

Or. en
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Justification

A number of Member States do not have maximum criminal fines for IP offences. The fines 
should remain unlimited. In certain cases of commercial piracy or counterfeiting a fine of € 
100 000 would be inadequate. Given that a legal person cannot be imprisoned and that 
financial penalties are essentially the only criminal remedy, there should be no limit to the 
possible fine. Further, if the proposal imposed the upper limits for the maximum fines, some 
mechanism should be included in this proposal to require the European Community or the 
Member States periodically to review the level of the fines.

Amendment by Francisca Pleguezuelos Aguilar

Amendment 45
Article 5, paragraph 2

2. Member States shall take the necessary 
measures to ensure that, when committed by 
natural persons or legal entities, the offences 
referred to in Article 3 are punishable by 
effective, proportionate and dissuasive 
penalties. These penalties shall include 
criminal and non-criminal fines.

2. Member States shall take the necessary 
measures to ensure that, when committed by 
natural persons or legal entities, the offences 
referred to in Article 3 are punishable by 
effective, proportionate and dissuasive 
penalties. These penalties shall include 
criminal and non-criminal fines.

(a) to a maximum of at least EUR 100 000 
for cases other than the most serious cases;
(b) to a maximum of at least EUR 300 000 
for cases referred to in paragraph 1.

In the case of financial penalties, the courts 
in each Member State shall determine the 
amount of the fine in their judgement, 
taking into account the damage caused and 
the value of the object of the infringement 
or the profit derived therefrom, the main 
consideration in all cases being the 
economic situation of the guilty party, as 
shown by his assets, income, family 
obligations and dependents and other 
personal circumstances. 

Or. es

Justification

The establishment of fixed fines applicable to intellectual property rights infringements laid 
down in this article is too inflexible and probably difficult to reconcile with the principal of 
subsidiarity. The amendment seeks to bring the principle into line with the objective of 
harmonisation pursued by the proposal. 
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Amendment by Dominique Vlasto

Amendment 46
Article 5, paragraph 2, point (a)

(a) to a maximum of at least EUR 100 000
for cases other than the most serious cases;

(a) to a maximum of at least EUR 300 000
for cases other than the most serious cases 
and up to five times the amount of profit 
made by the counterfeiter;

Or. fr

Justification

Fines must be made more dissuasive and consistent with the economic and financial stakes. 
Accordingly, it appears worthwhile to make such fines proportionate to the profit made by the 
counterfeiter: in the financial sector, for instance, the financial markets authority can impose 
fines of up to 10 times the amount of profit made. For reference purposes, this seems quite 
dissuasive.  

Amendment by Dominique Vlasto

Amendment 47
Article 5, paragraph 2, point (b)

(b) to a maximum of at least EUR 300 000
for cases referred to in paragraph 1.

(b) to a maximum of at least EUR 600 000
for cases referred to in paragraph 1 and up 
to 10 times the amount of profit made by 
the counterfeiter.

Or. fr

Justification

Fines must be made more dissuasive and consistent with the economic and financial stakes. 
Accordingly, it appears worthwhile to make such fines proportionate to the profit made by the 
counterfeiter: in the financial sector, for instance, the financial markets authority can impose 
fines of up to 10 times the amount of profit made. For reference purposes, this seems quite 
dissuasive.

Amendment by Zdzisław Kazimierz Chmielewski

Amendment 48
Article 5, paragraph 2, point b a (new)
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(ba) proportionate to the turnover of the 
person concerned, in the case of legal 
persons. 

Or. pl

Justification

In this connection, reference can be made to the precedent set by Article 6 of the draft 
Council framework decision to strengthen the criminal law framework for the enforcement of 
the law against ship-source pollution (Council doc. 9810/05).

Amendment by Edit Herczog

Amendment 49
Article 6

The Member States shall take the necessary 
measures to allow the total or partial 
confiscation of goods belonging to convicted 
natural or legal persons in accordance with 
Article 3 of Framework Decision 
2005/212/JHA of 24 February 2005 on 
Confiscation of Crime Related Proceeds, 
Instrumentalities and Property, at least 
where the offences are committed under the 
aegis of a criminal organisation, within the 
meaning of Framework Decision …. on the 
fight against organised crime, or where they 
carry a health or safety risk. 

The Member States shall take the necessary 
measures to allow the total or partial 
confiscation of goods belonging to convicted 
natural or legal persons in accordance with 
article 3 of the Framework Decision 
2005/212/JHA of 24 of February 2005 on 
Confiscation of Crime-Related Proceeds, 
Instrumentalities and Property, at least 
where the offences are a serious crime, or 
where they carry a health or safety risk.

Or. en

Justification

It is a concern that Article 6 is restricted to offences only committed in the context of 
'organised crime'. This article will only be useful if they apply to all offences causing serious 
commercial harm to rights-holders, irrespective of whether these infringements were 
committed in the context of organised crime. Article 6 of the proposal for a framework 
decision should therefore delete the reference to 'organised crime' and replace it by the term 
'serious crimes'.
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Amendment by Jan Březina

Amendment 50
Article 6

The Member States shall take the necessary 
measures to allow the total or partial 
confiscation of goods belonging to convicted 
natural or legal persons in accordance with 
Article 3 of Framework Decision 
2005/212/JHA of 24 February 2005 on 
Confiscation of Crime-Related Proceeds, 
Instrumentalities and Property, at least 
where the offences are committed under the 
aegis of a criminal organisation, within the 
meaning of Framework Decision … on the 
fight against organised crime, or where they 
carry a health or safety risk.

The Member States shall, in accordance 
with fundamental rights, take the necessary 
measures to allow the total or partial 
confiscation of goods belonging to convicted 
natural or legal persons in accordance with 
Article 3 of Framework Decision 
2005/212/JHA of 24 February 2005 on 
Confiscation of Crime-Related Proceeds, 
Instrumentalities and Property, at least 
where the offences are committed under the 
aegis of a criminal organisation, within the 
meaning of Framework Decision … on the 
fight against organised crime, or where they 
carry a health or safety risk.

Or. cs

Justification

This involves significant infringements of fundamental rights, and it is therefore vital that in 
such cases the Member States proceed in accordance with fundamental rights.

Amendment by Umberto Guidoni, Patrizia Toia

Amendment 51
Article 6

The Member States shall take the necessary 
measures to allow the total or partial 
confiscation of goods belonging to convicted 
natural or legal persons in accordance with 
Article 3 of Framework Decision 
2005/212/JHA of 24 February 2005 on 
Confiscation of Crime Related Proceeds, 
Instrumentalities and Property, at least
where the offences are committed under the 
aegis of a criminal organisation, within the 
meaning of Framework Decision …. on the 
fight against organised crime, or where they 
carry a health or safety risk. 

The Member States shall take the necessary 
measures to allow the total or partial 
confiscation of goods belonging to convicted 
natural or legal persons in accordance with 
Article 3 of Framework Decision 
2005/212/JHA of 24 February 2005 on 
Confiscation of Crime Related Proceeds, 
Instrumentalities and Property, where the 
offences are committed under the aegis of a 
criminal organisation, within the meaning of 
Framework Decision …. on the fight against 
organised crime, or where they carry a 
health or safety risk. 
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Or. en

Amendment by Dominique Vlasto

Amendment 52
Article 6

The Member States shall take the necessary 
measures to allow the total or partial 
confiscation of goods belonging to convicted 
natural or legal persons in accordance with 
Article 3 of Framework Decision 
2005/212/JHA of 24 February 2005 on 
Confiscation of Crime Related Proceeds, 
Instrumentalities and Property, at least 
where the offences are committed under the 
aegis of a criminal organisation, within the 
meaning of Framework Decision …. on the 
fight against organised crime, or where they 
carry a health or safety risk.

Does not affect English version

Or. fr

Justification

Does not affect English version.

Amendment by Umberto Guidoni, Patrizia Toia, Vladimír Remek

Amendment 53
Article 6 a (new)

Article 6a
Member States shall ensure that through  
criminal, civil and procedural measures, 
the misuse of threats of criminal sanctions 
can be prohibited and subject to penalties.
Member States shall prohibit procedural 
misuse, especially as criminal measures are 
employed for the enforcement of the 
requirements of civil law.

Or. en
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Justification

The potential of a right-holder to deter violations increases considerably if criminal sanctions 
are threatened. Furthermore, procedural misuses are conceivable. A harmonisation of IP 
criminal sanctions, therefore, demands countermeasures. Both international as well as 
European law requires the prevention of the misuse of IP rights.

Amendment by Dominique Vlasto

Amendment 54
Article 7, paragraph 1

The Member States must ensure that the 
holders of intellectual property rights 
concerned, or their representatives, and 
experts, are allowed to assist the 
investigations carried out by joint 
investigation teams into the offences 
referred to in Article 3.

The Member States must ensure that the 
holders of intellectual property rights 
concerned, or their representatives are 
allowed to assist the investigations carried 
out by joint investigation teams into the 
offences referred to in Article 3.

Or. fr

Justification

See justification to the amendment to Recital 8 with regard to experts. 

Amendment by Dominique Vlasto

Amendment 55
Article 7, paragraph 1 a (new)

To that end, the holders of intellectual 
property rights shall receive information 
relating to the investigations, and 
concerning the following, in particular:
- the specific facts of the case and the place 
where the goods were seized;
- the number of persons being questioned;
- the number of products or goods 
concerned.

Or. fr
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Justification

Where investigations are concerned it is a matter of course for the holders of intellectual 
property rights to be given basic factual information (facts, location, questioning, quantities), 
to enable them to provide an effective, informed contribution to any investigation.

Amendment by Umberto Guidoni, Patrizia Toia

Amendment 56
Article 8

Member States shall ensure that the 
possibility of initiating investigations into, 
or prosecution of, offences covered by 
Article 3 are not dependent on a report or 
accusation made by a person subjected to 
the offence, at least if the acts were 
committed in the territory of the Member 
State.

deleted

Or. en

Justification

Criminal investigation authorities should not be able to act on their own initiative prior to a 
complaint by the right-holder, because licensing arrangements are not published. The right-
holder has the fundamental right to dispose of his rights as he desires.

Amendment by Paul Rübig

Amendment 57
Article 8

Member States shall ensure that the
possibility of initiating investigations into, 
or prosecution of, offences covered by 
Article 3 are not dependent on a report or 
accusation made by a person subjected to
the offence, at least if the acts were 
committed in the territory of the Member 
State.

Where a Member State makes the 
prosecution of offences covered by Article 3
dependent on an accusation or application 
made by the right-holder, it shall adopt the 
requisite measures to ensure that at least
the authorities and bodies responsible in
connection with criminal investigations:

(a) notify the right-holder concerned of the 
suspected offence, if goods are suspected of 
infringing an intellectual property right, 
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and
(b) are able to confiscate the goods for 
three working days after the right-holder 
receives such notification, if there are 
sufficient grounds for the suspicion, so as 
to give the right-holder the opportunity to 
submit an accusation or make an 
application for prosecution. 

Or. de

Justification

The Commission is proposing an official system. However, systems based on privately 
initiated proceedings also exist in some Member States. These allow targeted criminal 
prosecution if civil measures prove inadequate. It should be possible to retain such systems. If 
the authorities become aware of product piracy offences, it is important for the rights-holders 
concerned to be notified of the suspected infringement and for the offending goods to be 
temporarily confiscated.

Amendment by Dominique Vlasto

Amendment 58
Article 8

Member States shall ensure that the 
possibility of initiating investigations into, or 
prosecution of, offences covered by 
Article 3 are not dependent on a report or 
accusation made by a person subjected to the 
offence, at least if the acts were committed 
in the territory of the Member State.

Member States shall ensure that the 
possibility of initiating investigations into, or 
prosecution of, offences covered by 
Article 3 may be initiated even without a 
report or accusation made by a person 
subjected to the offence, at least if the acts 
were committed in the territory of the 
Member State.

Or. fr

Justification

For consistency. See justification to the amendment to Recital 9.


