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NOTICE TO MEMBERS

Petition 555/2003 by Alfonso Serafim Gonçalves (Portuguese), on his disability pension

1. Summary of petition

The petitioner, who worked in Portugal and France, maintains that the French social security 
authorities are refusing to consider for pension purposes his period of work in Portugal.

2. Admissibility

Declared admissible on 10 December 2003. Information requested from Commission under 
Rule 175(4).

3. Commission reply, received on 30 April 2004

'The petitioner, a Portuguese national, maintains that the competent French authorities are 
refusing to grant him a disability pension for the years in which he paid contributions in 
France, further to the declaration of disability issued by the Portuguese institution. He is 
currently receiving a disability pension from the latter institution.

The French administrative and judicial authorities have based their decision on the fact that 
the petitioner does not meet the conditions laid down by French law to become eligible for 
such a pension.

The Commission wishes to point out firstly, that under Regulations (EEC) 1408/71 and 
574/72, Community law provides for coordination between the various social security 
schemes of the Member States in order to give social protection to those who move around 
within the EU. Given that it is a coordination of national schemes rather than harmonisation 
of social security, each Member State is free to determine the conditions under which a person 
becomes eligible for benefits, the amount of those benefits, the method of calculation and the 
duration of the benefits.

Furthermore, in the chapter 'Invalidity' (Articles 37 et seq), Regulation (EEC) 1408/71 
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distinguishes between those Member States in which the amount of benefits is independent of 
the duration of contribution or insurance periods and those in which insurance periods are 
taken into account in the calculation of the amount. In this regard, Annex IV to the 
above-mentioned regulation states that France is a Type A country and Portugal is a Type B1

country. That said, under the heading France of the annex in question, a further distinction is 
made between employed and self-employed workers. As regards the latter, the principle in 
question is applicable only to freelance workers in the farming sector and not to tradesmen as 
is the petitioner's case. Hence, the petitioner cannot rely on the Type A rule but is subject to 
the relevant rules laid down in French law.

Now that the legal framework has been established, it should be noted that the petitioner 
worked and paid contributions in France between 1969 and 1983 and subsequently in Portugal 
between 1983 and 1994 as a tradesman, where he was declared to be disabled.

Under French law, self-employed people (as was the petitioner) have to meet certain 
conditions (minimum period of registration and a certain number of working hours as an 
employee during the reference period).2 In this regard, Portuguese law does not provide for 
different contribution schemes for employed and self-employed or freelance workers, as it has 
a single fund for both categories. This is not the case in France, as has been stated above, and 
it is therefore in relation to the law of this Member State that the case in question needs to be 
examined.

In this regard, as the petitioner was insured first in an A state and then in a B state, his 
disability pension must be paid in accordance with the periods of insurance and employment 
taken into account under national law.

However, in order to check that Community law on this subject has been properly 
implemented, the Commission has contacted the competent French authorities to request their 
comments on this case. The Commission will keep the European Parliament's Committee on 
Petitions informed of any further developments and of the decision adopted.'

4. Further Commission reply, received on 1 February 2005

'In its previous communication the Commission explained that the petitioner, a Portuguese 
national declared disabled by the Portuguese institution, has been refused a French disability 
pension for the years in which he paid contributions in France. He is currently receiving only 
a Portuguese disability pension.

The French authorities have based their decision on the fact that the petitioner does not meet 
the conditions laid down by French law to become eligible for such a pension.

Under Regulations (EEC) 1408/71 and 574/72, Community law provides for coordination 
between the various social security schemes of the Member States in order to give social 
protection to those who move around within the EU. Given that it is a coordination of national 
schemes rather than harmonisation of social security, each Member State is free to determine 

  
1 Letters E and L respectively of the said Annex. 
2 See Articles L 341.2, R 313.3 and R 313.5 of the Social Security Code.
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the conditions under which a person becomes eligible for benefits, the amount of those 
benefits, the method of calculation and the duration of the benefits.

Specifically, in the chapter 'Invalidity' (Articles 37 et seq), Regulation (EEC) 1408/71 
distinguishes between those Member States in which the amount of benefits is independent of
the duration of contribution or insurance periods and those in which insurance periods are 
taken into account in the calculation of the amount. In this regard, Annex IV to the above 
regulation states that France is a Type A country and Portugal is a Type B1 country. That said, 
under the heading France of the annex in question, a further distinction is made between 
employed and self-employed workers. As regards self-employed workers like the petitioner, 
the principle in question is applicable only to freelance workers in the farming sector and not 
to tradesmen as is the petitioner's case. Hence, the petitioner does not meet the conditions for 
his years of contributions in France to be taken into account for entitlement to a French 
disability pension.

As the petitioner was insured first in a state where the length of contribution periods is not 
taken into account and then in a state where it is, his disability pension must be paid in 
accordance with the periods of insurance and employment taken into account under national 
law.

The Commission has contacted the French authorities, and their comments show that the 
petitioner has not supplied evidence of valid contributions or insurance periods under French 
law during the reference period determining the conditions of entitlement to this benefit.  
Thus there is no evidence of employment under the scheme covered by the field of application 
of Regulation (EEC) 1408/71.

Consequently, the Commission regrets that it cannot intervene on the petitioner’s behalf as it 
considers that Community law has been correctly applied in this case.'

5. Further Commission reply, received on 23 March 2007

'As the Court of Justice of the European Communities has frequently pointed out, Article 42 
of the EC Treaty concerns the coordination of different Member States' social security 
systems to provide social protection for those moving within the European Union. Given that 
the provision seeks to coordinate national systems and not to harmonise social security 
arrangements, each Member State remains free to determine conditions for eligibility to 
benefits, together with the amount of those benefits, the method of calculation and the 
duration of the benefits.

In this connection, Regulation (EEC) 1408/71, the basic secondary legislation in this area,
contains a section devoted to 'disability' (concerning the petitioner) distinguishing between 
those Member States in which the amount of benefit is independent of the duration of the 
insurance periods and those in which the contribution periods are taken into account in 
calculating the amount. Accordingly, under Annex IV of the above regulation, France is 
placed in the first category of country (type A) and Portugal in the second (type B).

  
1 Letters E and L respectively of the said Annex. 



PE 343.944/rev.II 4/4 CM\556493EN.doc

EN

In view of the above provision, given that the petitioner was insured firstly in the country 
where the contribution period is not taken into account and then in a country where it is, the 
petitioner's file should be examined under the rules set out in Chapter 3 of Regulation (EEC) 
1408/71 (retirement pensions). In this case, invalidity pensions are calculated on the basis of 
national rules, referring only to those periods of insurance and employment taken into account 
under national legislation.

The petitioner's rights must be considered under French legislation, which lays down a 
number of conditions for insurance and registration. Conditions for eligibility must be 
considered as applicable on the first day of the month of which the disability is established, 
1 April 1996 being the date on which the petitioner was recognised as disabled in Portugal.

The information forwarded by the Portuguese institution to its French counterpart using the 
E 205 form (record of employment) does not indicate any period of insurance from 1 April 
1995 to 31 March 1996, the reference period in France for consideration of conditions of 
entitlement. The Portuguese authorities confirmed that no evidence of insurance could be 
provided for the period from 1 October 1994 to 1 April 1996.

The petitioner himself maintains that he paid contributions over this reference period, during 
which he was working as a tradesman. However, the information obtained by the Commission 
confirmed that, according to the Portuguese fund, the petitioner was not working over this 
period.

The petitioner's reference to Article 45(1)of regulation (EEC) 1408/71 is not relevant here 
since he is unable to prove that he made payments during the above reference period.

Accordingly, the Commission takes the view that the national authorities have correctly 
applied the relevant Community rules and confirms that it is unable to assist the petitioner.

This in no way prejudices the petitioner's rights on reaching retirement age, at which time the 
French body responsible will consider the number of years for which he paid contributions in 
France, in the light of the principles governing coordination at Community level of social 
security systems so as to decide on his entitlement to a pension.'
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