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Petition 1113/2002 by Nita Elisabeth Blankert-Nuorivaara (Finnish) on 
discrimination against Finns resident abroad in respect of their pensions

1. Summary of petition

The petitioner objects to what she regards as excessive taxation by the Finnish authorities of 
pensions paid to Finnish nationals permanently resident abroad, indicating that they are 
sometimes taxed by as much as 35% even where tax agreements exist between Finland and 
the country concerned. The petitioner, who is resident in the Netherlands, pays 30% in 
taxation on her Finnish pension notwithstanding the tax agreement between Finland and the 
Netherlands setting taxation at 20%. The petitioner's complaint was rejected. She argues that 
this constitutes discrimination against Finnish nationals residents in Finland and those 
resident abroad and an infringement of Treaty provisions on freedom of movement.

2. Admissibility

Declared admissible on 15 May 2003.  Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 22 June 2005.

Facts

The petitioner, a Finnish national who since 1997 lives in the Netherlands, receives pension 
income from Finland where it is taxed at a flat rate of 35%. When she lived in Finland and 
during the three calendar years after she had moved to the Netherlands she was regarded as 
being resident for tax purposes in Finland and her income was taxed there according to a 
progressive scale. The progressive rate on her income amounted to approximately 30%. The 
rate at which her pension is subject to tax in Finland therefore increased due to the fact that 
she moved to another Member State. She considers that this difference in the treatment of 
resident and non-resident individuals under the Finnish tax legislation is discriminatory and 
thus contrary to Community law. 

Analysis
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The petitioner's claim is well-founded. In relation to employment related income (including 
pensions), non-resident individuals are taxed in Finland at a flat rate of 35%, whereas residents 
are subject to a progressive taxation. As a result, non-residents are subject to a higher tax burden 
than resident individuals in all such cases where the combined effect of state income and 
municipal tax on a resident individual's employment related income is less than 35%. Moreover, 
in no circumstances can non-resident individuals benefit from the deductions and allowances 
habitually granted to resident taxpayers against their gross employment related income to take 
account of their personal and family situations or, otherwise ask for an individual tax 
assessment in accordance with the rules applicable to resident individuals. Resident and non-
resident individuals are thus treated differently. 
In so far as the application of the national law in question results to a higher tax burden on a 
non-resident individual's income, it constitutes an obstacle to the right to freely move and 
reside in the territory of the Member States as provided for by Articles 18 and 39 EC and 
Directive 90/365/EEC. The less favourable treatment of non-resident individuals is likely to 
deter recipients of Finnish source income, such as pensioners, who live in Finland, from 
moving to the other Member States and thereby from availing themselves of the opportunities 
created for them by those Community law provisions.

Not every difference in treatment amounts to discrimination prohibited by the EC Treaty. It is 
settled law that discrimination can arise only through the application of different rules to 
comparable situations or the same rule to different situations1. In tax matters it is often 
assumed that a non-resident is in a different situation from a resident. For tax purposes, residence 
is the connecting factor on which international tax law typically allocates powers of taxation 
between sovereign States. However, as the Court noted in "avoir fiscal"2, to accept that 
proposition as a general rule would deprive the Treaty freedoms of all meaning. Instead, it is 
necessary to examine whether and to what extent a difference in treatment is made appropriate or 
justified by the difference in residence. 

The distinction between a resident and a non-resident must have a significance in the system of 
taxation. The fact that residents are typically taxed on global revenues while non-residents are 
taxed on revenues earned locally corresponds to the tax jurisdiction of the States in question and 
to the fact that it is the State of residence which is best placed to assess the contributive capacity 
of the taxpayer. The situations of residents and non-residents in a given State are not generally 
comparable since there are objective differences between them both from the point of view of the 
source of the income and from that of their ability to pay tax or the possibility of taking account 
of the personal and family circumstances. However, where the two categories of taxpayer are not 
in objectively different situations, a difference in their treatment, such as imposing a higher tax 
burden on non-residents than on resident individuals, constitutes indirect discrimination 
prohibited by the EC Treaty. 

The distinction between the treatment of resident and non-resident individuals under the 
Finnish tax law provisions in question is not based on any objective differences in the 
respective situations of these two categories of taxpayer. Therefore, the differences in 
treatment between them constitute indirect discrimination on the grounds of nationality and 
the restrictions that the Finnish legislation thereby imposes on the exercise of the free 

  
1 Case C-279/93 Finanzamt Köln-Altstadt v Roland Schumacker [1995] ECR I-00225, paragraph 30.

2 Case C-270/83 Commission v France (“avoir fiscal”) [1986] ECR 273, paragraph 18.
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movements provided for in the EC Treaty do not appear to be justified by any overriding 
reasons of public interest either.

This petition essentially concerns Finnish tax rules as regards which the Commission had 
already in 2001 opened an infringement procedure (ref. 2000/4995) under Article 226 EC 
against Finland. In its Reasoned Opinion delivered in December 2004 the Commission has 
considered that Finland has failed to fulfil its obligations under Article 39 of the EC Treaty and 
Directive 90/365/EEC, together with Article 28 of the EEA Agreement by treating Finnish 
source employment related income (including pensions) earned by non-resident individuals 
differently from that earned by resident individuals. The Finnish government has since then 
replied explaining that it is in the process of preparing a reform of the withholding tax system, 
that the government proposal to this effect will be submitted to the Parliament no later than in 
May 2005 and, that the new rules are expected to enter into force as of the beginning of 2006. 
More recently, also the Finnish Supreme Administrative Court has referred questions concerning 
the compatibility of the relevant legislation with the above mentioned provisions of Community 
law for a preliminary ruling under Article 234 EC to the European Court of Justice (case C-
520/04 Turpeinen).

Conclusion

The petitioner's claim is justified. The Commission opened an infringement procedure as 
regards the Finnish national tax rules in question in 2001 and has, more recently, delivered a 
Reasoned Opinion on this matter to the Finnish government. The Community law 
compatibility of the same national rules is currently also subject to a pending case before the 
European Court of Justice. The Commission will continue to advance the infringement 
procedure on the matter as and if this continues to prove appropriate.

Proposal

The petition should remain open until the national legislation has been amended so that it 
conforms to the requirements of Community law


