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(Directive 96/71/EC).
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THE IMPLEMENTATION OF THE POSTING OF WORKERS DIRECTIVE 
(DIRECTIVE 96/71/EC)

On 26 January and 21 February 2006 the Employment Committee of the European Parliament 
organises a hearing about the implementation of the Posting of Workers Directive. Following 
the Commission's reluctance to provide a written up-date on the status of the implementation 
in time for the hearing, the EMPL Coordinators, during their meeting on 14 December 2005, 
asked the secretariat to prepare a note on the status of implementation

Evidence gathered points to serious implementation problems with the Posting Directive, 
which aims to strike a balance between the fundamental freedom to provide services on the 
one hand and the objective to ensure the labour rights of posted (and domestic) workers on the 
other. Problems of interpretation stem from inadequate references in the Directive to key 
concepts such as "worker" and "minimum wage". Also, there seems to be an urgent need for a 
better, systematic organisation of support, monitoring and enforcement. This note serves to 
highlight a limited number of examples.

2 Summary of the main problems

After a short observation on transposition, this paragraph focuses on three main problem areas 
regarding implementation: a. definitions and formulation of key concepts; b. access to and 
exchange of information; c. monitoring and enforcement.  

2.1 Transposition of the Directive

The transposition period for this Directive expired on 16 December 1999. In its 
Communication of 2003 on the implementation of the Posting of Workers Directive (COM 
(2003) 458), the Commission stated that none of the (EU15) Member States had encountered 
any particular difficulties in transposing the Directive. At the same time, the Commission 
observed that the UK and IE had not adopted specific transposition measures and that this 
situation was not conforming to the criteria established by the case law of the Court of Justice 
on the transposition of Directives. The follow up given to this observation is unknown.

2.2 Definitions and formulations of key concepts

According to the Directive the definition of worker is that which applies in the law of the 
Member State to whose territory the worker is posted. However in cases where this concept 
has not been well defined in national law, there is an increased risk of pseudo self-
employment or economically dependent employment (faux indépendants).

For obvious reasons it is for the Member States to define the concept of a minimum wage.
But comparisons between the wages posted workers receive and the minimum wage of the 
country to which they are posted are complex. The Directive hardly provides any details about 
how wage levels should be calculated. Lack of clarity exists with regard to essential issues 
such as:
• which are the constituent elements of a minimum wage and 
• how it should be calculated where remuneration is not determined by the hour.
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Uncertainty also exists with regard to Article 3(7) of the Directive which provides that 
application of the rules in force in the host country shall not prevent application of terms 
and conditions of employment which are more favourable to workers. As is the case with 
minimum wages, the implementation of this provision may involve complex comparisons 
between terms and conditions of employment of the host country and the country of origin. 
But the Directive does not offer any guidelines on how this should be done (on an overall 
basis?) and which elements should be taken into account.

Subcontracting remains a serious threat to the respect of workers rights as there is no 
liability clause in the Directive stipulating that principal contractors have joint and several 
liability for the subcontractors' obligations towards their workers. This raises particular 
concerns in cases where such a clause does not exist in national legislation or is not specific 
enough to serve the objective of guaranteeing respect for the rights of workers.

Also missing from the Directive is a provision stipulating that workers and other stakeholders 
concerned can anonymously report breaches of this Directive to the competent 
implementing bodies in each Member State.

2.3 Access to and exchange of information (Article 4 of the Directive)

For the Directive to be effective, the relevant information on the applicable terms and 
conditions of posted employment has to be easily accessible. The information also needs to be 
available in several languages and comprehensible to non-specialists.

Article 4 of the Directive provides for an organised system for cooperation and information 
exchange between Member States. The vehicle for this system are the National Liaison 
Offices which each Member State had to designate. The effective implementation of the 
Directive primarily depends on the functioning of these liaison offices. The vague 
formulation of their responsibilities in Article 4 is thus in striking contrast with the key role 
they are supposed to play.

The liaison offices are supposed to carry out the following information and cooperation tasks:   
• Ensuring the availability and accessibility of all relevant information on the terms and 

conditions of employment applicable to workers posted on their territory. 
• Cooperating with their counterparts in other Member States, for instance by replying to 

information requests.

The legal complexity of the matter, as well as linguistic barriers, require the liaison offices to 
function as help desks for all those involved in the posting of workers. However, available 
data (in particular the study by the "European Institute for Construction Labour Research" -
2005) suggest that the liaison offices continue to play only a marginal role. They receive 
fewer requests for information than could have been expected. Their websites, if any, are not 
easily accessible and don't always provide all information in other languages. In general, the 
liaison offices don't seem as pro-active as they could be with regard to their information role. 
Also, it is hardly imaginable that the provision of relevant information can be ensured without 
the availability of transnational databases containing (references to) the relevant legal and 
collective agreement provisions.
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2.4 Monitoring and enforcement (Article 5 of the Directive)

Monitoring compliance with the Directive continues to be problematic. Member States often 
don't have a full picture of the posting taking place on their territory.

Compliance checks differ greatly. Some Member States have strict control mechanisms in 
place. In other Member States compliance checks rarely take place (or not at all) leaving it up 
to the social partners and the posted workers themselves to ensure the Directive's correct 
implementation.

Many Member States have indicated that, in order to attain the objectives of the Directive on 
their territory, the existence of collective agreements is crucial. But in most of the Member 
States that joined the EU in 2004 the bipartite social dialogue is weak (or not well embedded), 
leaving a question mark over how monitoring and enforcement can be ensured in these 
countries. 

In the context of this Directive the mutual recognition of fines, especially in the country of 
establishment of the posting company is crucial. To date, the absence of a common mutual 
recognition and enforcement instrument has caused a lot of problems. However the 
situation could improve once the Council Framework Decision on the mutual recognition of 
financial penalties will have entered into force (April 2007).

3 Final remarks

In this note a number of problems with the implementation of the Posting Directive have been 
briefly highlighted. The nature of these problems varies greatly. Therefore, solving these 
problems may also require the use of several different instruments and methods. The 
parliamentary hearing could be instrumental in clarifying the extent to which a revision of the 
existing Directive is necessary in order to facilitate the provision of services and guarantee 
respect for workers rights.


