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Why does the Commission publish these guidelines?

In its legislative resolution on the Services Directive, the European Parliament deleted Article 
24 and 25 from the Commission proposal.1 These articles dealt with Member States' 
administrative obligations where the cross border provision of services takes the form of 
workers being posted to their territory. As a replacement of these two articles, the 
Commission has now drawn up guidelines explaining to Member States their obligations with 
regard to postings that take place on their territory. These are set out below. 

What are these guidelines on Posting about? 

The guidelines address three issues: 1. inspection, 2. information provision to workers and 
posting companies and 3. compliance.  

1. Do's and don'ts when Member States carry out inspections of postings

In line with Article 49 of the Treaty (on the freedom to provide services) , inspection 
measures must be suitable to achieving the objectives pursued, proportionate and should not 
restrict the freedom to provide services any more than necessary. In this context the 
Commission explains that:

• Host Member States are not allowed to require service providers to have a 
representative domiciled on their territory. This would be a disproportionate measure 
to protect the working conditions of workers posted on their territory. It is sufficient to 
appoint a person from among the posted workers to act as a link between the labour 
inspectorate of the host Member State and the posting company. 

  
1 Resolution of 16 February 2006 - P6_TA-PROV (2006)0061.
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• Host Member States are not allowed to undertake systematic prior control of postings 
taking place on their territories, including by way of prior authorisation or registration. 
This would be a disproportionate measure.

• Host Member States are allowed to demand service providers to make a posting 
declaration by the time the work (the service provision) starts, at the latest. Such 
declaration may contain information on the workers that have been posted, the type of 
service they will provide, how long the work will take and the place where it will be 
performed. 

• Host Member States may request to keep certain documents at the place of work, 
which by their nature are created there, such as timesheets, or documents on health and 
safety conditions. However, host Member States cannot request the production of 
additional documents if the documents required under the law of the Member State of 
establishment provide sufficient information for the inspection to be carried out. 

• Host Member States may not impose additional formalities or conditions on posted 
workers from third countries when they are lawfully employed by a service provider 
established in another Member State. They may however verify the legality of the 
employment status of such worker according to the norms of the Member State where 
the service provider is established. 

2. Cooperation on information

Host Member States are obliged to provide posted workers and posting companies with an 
adequate access to information on the terms and conditions of employment that apply on their 
territory. In its Guidance Communication the Commission calls on the Member States to 
redouble their efforts to ensure this is done. Member States should also ensure that the liaison 
offices, required under the Directive, are operational and properly resourced. 

3. Monitoring of compliance with the applicable terms and conditions of employment and, 
where necessary, the remedy of breaches

In order to ensure fair conditions of competition, Member States are obliged to set up the 
necessary mechanisms for ensuring compliance with the posting of workers rules. The 
Commission calls on the Member States to re-examine their monitoring and implementing 
systems and announces that it will jointly work with the Member States towards a better cross 
border cooperation between labour inspectorates. 

Do these guidelines address the problems and concerns that were detected during the 
hearings on the posting of workers organised by the European Parliament?  

The hearings have confirmed and demonstrated that the application of the Posting Directive 
by the Member States is at best poor. There is an urgent need to remedy this situation so that 
the dual aim of the Directive - to extend the opportunities for businesses to provide cross 
border services and to ensure the social protection of workers - is achieved. The hearings 
revealed two sets of problems in particular:

o difficulties caused by the Directive's definition of key concepts and
o difficulties with the practical implementation on the ground by Member States' 

authorities. 
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The first set of problems is not covered by the Guidance Communication, which main focus is 
on clarifying under which conditions Member States are allowed to restrict the free provision 
of services. The second set of problems is to some extent covered. It could be wondered 
whether the proposed actions will adequately solve the problems. In the coming twelve 
months the Commission will examine the situation in the Member States. If it comes to the 
conclusion that compliance with Community law and/or the posting rules has not substantially 
improved, "it will take the necessary steps to rectify this situation". 
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